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SARAH CORNING 
(404) 372-0998 | 566 Arguello Way Apt. 415 Stanford, CA 94305 | scorning@stanford.edu  

 

June 12, 2023  

 

The Honorable Jamar Walker 

United States District Court for the  

Eastern District of Virginia 

600 Granby Street 

Norfolk, VA 23510 

 

Dear Judge Walker:  

 

I am a rising third-year student at Stanford Law School and I write to apply for a clerkship in your 

chambers in 2024-25. After spending most of my life overseas, I returned to Virginia to attend the 

University of Virginia for my undergraduate degree. Now, I am eager to return to Virginia once again to 

clerk, and I hope to stay for the rest of my career. I spoke with Professor Brandon Hasbrouck and he 

spoke glowingly of you. Speaking with him made me even more excited about the opportunity to clerk 

for you.    

 

Enclosed please find my resume, references, law school transcript, and writing sample for your review. 

Professor Bernadette Meyler, Professor Jane Schacter, and Professor Rabia Belt are providing letters of 

recommendation in support of my application.  

 

I welcome the opportunity to discuss my qualifications further. Thank you for your consideration.  

 

Sincerely,  

 

Sarah Corning 
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SARAH CORNING 

(404) 372 0998   |   566 Arguello Way, Stanford, CA 93405  |   scorning@stanford.edu 
 

EDUCATION  

Stanford Law School, Stanford, CA J.D., expected June 2024 

Honors: Sallyanne Payton Academic Fellow (selected to receive mentorship in pursuing legal academia)  

Journal:  Stanford Journal of Civil Rights & Civil Liberties (Vol. 19: Senior Editor) 

Activities:  Teaching Assistant for Constitutional Law; Research Assistant to Professor Bernadette Meyler; 

Research Assistant to Professor Rabia Belt; Research Assistant to Professor Joanna Grossman; 

Research Assistant to Professor David Sklansky, Domestic Violence Pro Bono Project 
 

University of Virginia, Charlottesville, VA B.A., highest honors, in Political and Social Thought, May 2020 

Honors:  Distinguished Major Program, Raven Society, Harrison Research Award, Lawn Resident 

Thesis:  “Legislating Abortion in the Heartlands: How Missouri Shaped Anti-Abortion Law in the United 

States” 

Activities:  Wilson Journal of International Affairs (Vol. 28-29: Editor-in-Chief); Power, Violence, and 

Inequality Collective (Research Assistant); Legal Aid Justice Center (Caseworker and Translator) 
 

EXPERIENCE 

ACLU Center for Liberty  New York, New York 

Intern  June – August 2023 
 

Office of the California Attorney General  San Diego, CA 

Intern, Civil Rights Enforcement and Children’s Justice Bureau  June – August 2022 

Drafted memoranda interpreting issues arising from ongoing litigation and government investigations, 

analyzing Title IX protections and California’s Equal Protection doctrine, and recommending arguments for 

appeal. Conducted investigations, presented findings, and recommended next steps in writing and in meetings. 
 

A Better Childhood  New York, NY 

Paralegal  June 2020 – June 2021 

Prepared legal and factual research reports, drafted memoranda, and managed document review. Sole paralegal 

covering ten active federal class-action lawsuits with the goal of child welfare system reform.  
 

Period Equity  New York, NY 

Intern  June 2019 – August 2019 

Joined the first menstrual equity law and policy group on campaign targeting 35 states with “tampon tax.” 

Researched the legislative landscape in those states, created an organizational database, wrote op-eds for 

education and advocacy, and conducted analysis for the legal team. 
 

United Nations  Chiapas, Mexico 

Researcher  July – August 2018 

Prepared report detailing the gender-based violence migrants face and the human trafficking implications in 

Tapachula, Chiapas, the major migrant town in the south of Mexico. Engaged in bilingual research, conducting 

interviews in Spanish with migrants, community leaders, civil society, organizations, and government agencies. 
 

National Center for Civil and Human Rights  Atlanta, GA 

Research Intern  June – August 2018 

Researched the Rohingya Muslim minority group in Myanmar, addressing the human rights abuses and the 

international legal implications. 
 

ADDITIONAL INFORMATION  

Publications:  
The Rohingya: A Stateless Minority Seeking Refuge, Wilson Journal of International Affairs, Fall 2017. 
 

Gender-Based Persecution: An Analysis of U.S. Asylum Policy, Seriatim Journal of American Politics, 2019. 
Language:  Spanish (professional proficiency), Portuguese (conversational). 
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SARAH CORNING 

(404) 372 0998   |   566 Arguello Way, Stanford, CA 93405  |   scorning@stanford.edu 

 

 

RECOMMENDERS  
 

Professor Bernadette Meyler  

Stanford Law School  

(650) 736-1007  

bmeyler@law.stanford.edu 

 

Professor Jane Schacter  

Stanford Law School  

(650) 724-9492  

schacter@law.stanford.edu 

 

Professor Rabia Belt  
Stanford Law School  

(650) 725-6111 

belt@law.stanford.edu 

 

 

REFERENCES 

 

Abigail Trillin 

Stanford Law School 

Youth and Education Law Project, Mills Legal Clinic 

(415) 846-4627 

atrillin@stanford.law.edu 

 

Professor Joanna Grossman 

Southern Methodist University 

(516) 617-7259 

jlgrossman@mail.smu.edu 

 

Marcia Robinson Lowry 

A Better Childhood 

Office: (646) 795-4456 

Cell: (646) 808-7344 

mlowry@abetterchildhood.org 
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Leland Stanford Jr. University
School of Law
Stanford, CA 94305 
USA

Law Unofficial Transcript

Name : Corning,Sarah Frances
Student ID : 06107401

Information must be kept confidential and must not be disclosed to other parties without written consent of the student.
Worksheet - For office use by authorized Stanford personnel Effective Autumn Quarter 2009-10, units earned in the Stanford Law School are quarter units. Units earned in the Stanford Law School prior to 2009-10 were semester units.  Law 
Term and Law Cum totals are law course units earned Autumn Quarter 2009-10 and thereafter.

Page 1 of 2

Print Date: 06/09/2023

--------- Academic Program ---------

Program :   Law JD
09/20/2021
Plan

: Law (JD)

Status Active in Program 

--------- Beginning of Academic Record ---------

 2021-2022 Autumn  
Course Title Attempted Earned Grade Eqiv

LAW  201 CIVIL PROCEDURE I 5.00 5.00 P

 Instructor: Sinnar, Shirin A

LAW  205 CONTRACTS 5.00 5.00 P

 Instructor: Fried, Barbara H

LAW  219 LEGAL RESEARCH AND 
WRITING

2.00 2.00 P

 Instructor: Valeska, Tyler Breland

LAW  223 TORTS 5.00 5.00 P

 Instructor: Sykes, Alan

LAW  240Q DISCUSSION (1L):  HUMAN 
REPRODUCTION IN THE 21ST 
CENTURY: LEGAL AND 
ETHICAL ISSUES

1.00 1.00 MP

 Instructor: Greely, Henry T
 

LAW TERM UNTS: 18.00 LAW CUM UNTS: 18.00

 2021-2022 Winter  
Course Title Attempted Earned Grade Eqiv

LAW  203 CONSTITUTIONAL LAW 3.00 3.00 H

 Instructor: Meyler, Bernadette

LAW  207 CRIMINAL LAW 4.00 4.00 P

 Instructor: Sklansky, David A

LAW  224A FEDERAL LITIGATION IN A 
GLOBAL CONTEXT: 
COURSEWORK

2.00 2.00 P

 Instructor: Handler, Nicholas A

LAW 3507 LAW AND THE RHETORICAL 
TRADITION

3.00 3.00 P

 Instructor: Sassoubre, Ticien Marie

LAW 5801 LEGAL STUDIES WORKSHOP 1.00 1.00 MP

 Instructor: Fried, Barbara H
Meyler, Bernadette

 

LAW TERM UNTS: 13.00 LAW CUM UNTS: 31.00

 2021-2022 Spring  
Course Title Attempted Earned Grade Eqiv

LAW  217 PROPERTY 4.00 4.00 P

 Instructor: Kelman, Mark G

LAW  224B FEDERAL LITIGATION IN A 
GLOBAL CONTEXT: METHODS 
AND PRACTICE

2.00 2.00 H

 Instructor: Handler, Nicholas A

LAW 7010B CONSTITUTIONAL LAW: THE 
FOURTEENTH AMENDMENT

3.00 3.00 H

 Instructor: Schacter, Jane

LAW 7013 GENDER, LAW, AND PUBLIC 
POLICY

3.00 3.00 P

 Instructor: Russell, Margaret Mary
 

LAW TERM UNTS: 12.00 LAW CUM UNTS: 43.00

 2022-2023 Autumn  
Course Title Attempted Earned Grade Eqiv

LAW  808V POLICY PRACTICUM:  MOVING 
FORWARD FROM DOBBS

3.00 3.00 H

 Instructor: Mukamal, Deborah A
Weisberg, Robert

Transcript Note: John Hart Ely Prize for Outstanding Performance 

LAW 2002 CRIMINAL PROCEDURE: 
INVESTIGATION

4.00 4.00 P

 Instructor: Weisberg, Robert

LAW 3504 U.S. LEGAL HISTORY 3.00 3.00 P

 Instructor: Ablavsky, Gregory R

LAW 7108 STATE CONSTITUTIONAL LAW 3.00 3.00 P

 Instructor: Schacter, Jane
 

LAW TERM UNTS: 13.00 LAW CUM UNTS: 56.00

 2022-2023 Winter  
Course Title Attempted Earned Grade Eqiv

LAW  400 DIRECTED RESEARCH 2.00 0.00

 Instructor: Douek, Evelyn

LAW 2401 ADVANCED CIVIL PROCEDURE 3.00 3.00 P

 Instructor: Zambrano, Diego Alberto

LAW 7011 CONSTITUTIONAL LITIGATION 2.00 2.00 P

 Instructor: Risher, Michael T

LAW 7021 FAMILY LAW 3.00 3.00 H

 Instructor: Grossman, Joanna Lynn
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LAW TERM UNTS: 8.00 LAW CUM UNTS: 64.00

 2022-2023 Spring  
Course Title Attempted Earned Grade Eqiv

LAW  922A YOUTH AND EDUCATION LAW 
PROJECT: CLINICAL PRACTICE

4.00 0.00

 Instructor: Koski, William Sheldon
Trillin, Abigail

LAW  922B YOUTH AND EDUCATION LAW 
PROJECT: CLINICAL METHODS

4.00 0.00

 Instructor: Koski, William Sheldon
Trillin, Abigail

LAW  922C YOUTH AND EDUCATION LAW 
PROJECT: CLINICAL 
COURSEWORK

4.00 0.00

 Instructor: Koski, William Sheldon
Trillin, Abigail

LAW TERM UNTS: 0.00 LAW CUM UNTS: 64.00 

 

 

END OF TRANSCRIPT
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JENNY S. MARTINEZ 
Richard E. Lang Professor of Law 
and Dean 
 
Crown Quadrangle 
559 Nathan Abbott Way 
Stanford, CA  94305-8610 
Tel    650 723-4455 
Fax   650 723-4669 
jmartinez@law.stanford.edu 
 Stanford Grading System 

 
Dear Judge: 
 
Since 2008, Stanford Law School has followed the non-numerical grading system set 
forth below.  The system establishes “Pass” (P) as the default grade for typically strong 
work in which the student has mastered the subject, and “Honors” (H) as the grade for 
exceptional work.  As explained further below, H grades were limited by a strict curve.  
 

 
In addition to Hs and Ps, we also award a limited number of class prizes to recognize 
truly extraordinary performance.  These prizes are rare: No more than one prize can be 
awarded for every 15 students enrolled in a course.  Outside of first-year required 
courses, awarding these prizes is at the discretion of the instructor.   
  

 
* The coronavirus outbreak caused substantial disruptions to academic life beginning in mid-
March 2020, during the Winter Quarter exam period.  Due to these circumstances, SLS used a 
Mandatory Pass-Public Health Emergency/Restricted Credit/Fail grading scale for all exam 
classes held during Winter 2020 and all classes held during Spring 2020. 
 
For non-exam classes held during Winter Quarter (e.g., policy practicums, clinics, and paper 
classes), students could elect to receive grades on the normal H/P/Restricted Credit/Fail scale 
or the Mandatory Pass-Public Health Emergency/Restricted Credit/Fail scale. 

H Honors Exceptional work, significantly superior to the average 
performance at the school. 

P Pass Representing successful mastery of the course material. 

MP Mandatory Pass Representing P or better work.  (No Honors grades are 
available for Mandatory P classes.) 

MPH Mandatory Pass - Public 
Health Emergency* 

Representing P or better work.  (No Honors grades are 
available for Mandatory P classes.)   

R Restricted Credit Representing work that is unsatisfactory. 
F Fail Representing work that does not show minimally adequate 

mastery of the material. 
L Pass Student has passed the class. Exact grade yet to be reported. 

I Incomplete  
N Continuing Course  

 [blank]  Grading deadline has not yet passed. Grade has yet to be 
reported. 

GNR Grade Not Reported Grading deadline has passed. Grade has yet to be reported. 
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Updated May 2020 

The five prizes, which will be noted on student transcripts, are: 
 

§ the Gerald Gunther Prize for first-year legal research and writing,  
§ the Gerald Gunther Prize for exam classes,  
§ the John Hart Ely Prize for paper classes,  
§ the Hilmer Oehlmann, Jr. Award for Federal Litigation or Federal Litigation in a 

Global Context, and  
§ the Judge Thelton E. Henderson Prize for clinical courses. 

 
Unlike some of our peer schools, Stanford strictly limits the percentage of Hs that 
professors may award.  Given these strict caps, in many years, no student graduates with 
all Hs, while only one or two students, at most, will compile an all-H record throughout 
just the first year of study.  Furthermore, only 10 percent of students will compile a 
record of three-quarters Hs; compiling such a record, therefore, puts a student firmly 
within the top 10 percent of his or her law school class. 
 
Some schools that have similar H/P grading systems do not impose limits on the number 
of Hs that can be awarded.  At such schools, it is not uncommon for over 70 or 80 percent 
of a class to receive Hs, and many students graduate with all-H transcripts.  This is not 
the case at Stanford Law.  Accordingly, if you use grades as part of your hiring criteria, 
we strongly urge you to set standards specifically for Stanford Law School students.   

 
If you have questions or would like further information about our grading system, please 
contact Professor Michelle Anderson, Chair of the Clerkship Committee, at (650) 498-
1149 or manderson@law.stanford.edu.  We appreciate your interest in our students, and 
we are eager to help you in any way we can. 
 
Thank you for your consideration.   

 
Sincerely,   

 
 
 

Jenny S. Martinez 
Richard E. Lang Professor of Law and Dean 
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Bernadette Meyler
Carl and Sheila Spaeth Professor of Law

Professor, by courtesy, English
Associate Dean for Research and Intellectual Life 

559 Nathan Abbott Way
Stanford, California 94305-8610

650-736-1007 
bmeyler@law.stanford.edu

June 09, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510-1915

Dear Judge Walker:

I am thrilled to have the opportunity to recommend Sarah Corning for a clerkship in your chambers. Sarah has worked extensively
for me as a research and teaching assistant and has participated in several of my classes. In all of these roles, Sarah has been
outstanding. She exemplifies the characteristics of intellectual curiosity, perseverance, thoroughness and good cheer. These
attributes will, I believe, make her both a first-rate law clerk and a pleasure to have in chambers.

I invited Sarah to serve as a teaching assistant for my first-year Constitutional Law class this past Winter after finding her to be a
truly exceptional research assistant during the summer of 2022. She had already demonstrated herself an enthusiastic participant
in both Constitutional Law and the Legal Studies Workshop during her 1L year.

At Stanford, the required first-year Constitutional Law class covers largely constitutional structure as well as the Second
Amendment, leaving the First and Fourteenth Amendments for upper class courses. During Constitutional Law, Sarah always had
insightful contributions and asked about the implications of the cases beyond their immediate context. She also wrote an excellent
exam, which earned her an H in the class. In the Legal Studies Workshop, participants present academic work in progress,
whether drafts of notes for law reviews or more interdisciplinary pieces. Sarah demonstrated her already developed academic
expertise in this context and furnished valuable feedback on other students’ contributions.

In office hours for these classes, I had learned of Sarah’s longstanding interest in issues of reproductive justice and her
experience working on related topics as well as her desire to pursue a legal academic career. Anticipating after the leak of the
draft opinion in Dobbs that I would engage in some writing as well as workshops and public media around the final decision, I
asked Sarah to serve as a research assistant for me last summer.

Her efforts in this capacity far exceeded my greatest hopes for what she might accomplish. In the aftermath of Dobbs, I was
invited to write several opinion pieces—including for the SF Chronicle—and to speak on NPR, at the grand rounds for Stanford
Medical School, on a panel organized by Brookings, and in many other contexts. I was particularly interested in delving into the
legal aftermath of Dobbs and its implications both for other established substantive due process rights and for how the rights of
individuals traveling between states or receiving medication interstate would be treated. Sarah furnished comprehensive analysis
for me both of ongoing developments in caselaw in the aftermath of Dobbs and of the various possibilities for how
interjurisdictional disputes over abortion might be handled. She did so in an invariably timely manner, working with great ease on
tight deadlines. As a result, I came to place absolute faith in her ability to track down answers (or, in their absence, highlight
divergent possibilities) in short order.

For all of these reasons, I invited her to serve as my one of my teaching assistants for the first-year class in Constitutional Law.
Each year, I tend to significantly modify my class depending on recent and pending Supreme Court decisions. This year, I invited
my TAs to think about what additions and subtractions might make sense in light of current jurisprudence. We ultimately decided
to add units on the Dormant Commerce and Interstate Compact Clauses in light of the Supreme Court’s consideration of National
Pork Producers Council v. Ross and New York v. New Jersey, which dealt with these two areas of the Constitution. Sarah was
invaluable in collecting cases on the Dormant Commerce Clause that I could assign and helping to prepare materials for the in-
class moot that we held inspired by the National Pork Producers Council case. She highlighted precisely the issues of significance
in the cases she compiled and assisted students greatly in their preparations for the moot.

Sarah was enthusiastic about teaching part of a class given her academic aspirations, and she took on the discussion of the case
of Printz v. United States and other decisions related to the issue of executive-branch commandeering. Her pedagogy was not
only doctrinally accurate and clear but also funny and engaging. She conducted the session with authority and grace and was
able to play off of student questions in order to pivot effectively back to points she wished to touch upon. Sarah expertly led the
class through a challenging hypothetical and I could see how it helped the doctrine to click into place for students. One of the
challenges of teaching Constitutional Law is that not all students arrive at law school with the same background knowledge about
U.S. institutions; Sarah elegantly wove the relevant details into her discussion in a way designed to inform those who might need
more context but not to bore others already steeped in U.S. history or government. Sarah is clearly already a masterful teacher,
with full command of issues in Constitutional Law as well as a range of other subjects. 

Bernadette Meyler - bmeyler@law.stanford.edu
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I don’t ask the students to evaluate the teaching assistants, but several spontaneously praised Sarah either verbally or via e-mail
at the end of the course. One wrote that “Sarah clearly knows her stuff. She explained complicated cases and concepts with
remarkable clarity” and another remarked that “Sarah is very warm, inviting, and kind. Just one anecdote: she held my newborn in
the courtyard one afternoon as she explained National Pork Producers to me, making me feel like I and my family belong here.”

I hope that all of this indicates the level of Sarah’s commitment to learning as well as conveying the law and her always friendly
perseverance as she does so. Her cooperative and engaging manner as well as her legal expertise and writing skills will, I
believe, render her a first-rate law clerk. If I can be of any additional assistance in your evaluation of her candidacy for a clerkship
in your chambers, please do not hesitate to call my cell at (718)753-4456 or to send me an e-mail at bmeyler@law.stanford.edu.

Sincerely,

/s/ Bernadette Meyler

Bernadette Meyler - bmeyler@law.stanford.edu
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Jane S. Schacter
William Nelson Cromwell Professor of Law 

559 Nathan Abbott Way
Stanford, California 94305-8610

650-724-9492 
schacter@law.stanford.edu

June 09, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510-1915

Dear Judge Walker:

I write with great enthusiasm to recommend Sarah Corning as a law clerk. Sarah is a passionate, smart, focused and committed
student at Stanford Law School and her application to be a law clerk has my strong support.

I have taught Sarah in two classes—Constitutional Law: The Fourteenth Amendment (in the spring of 2022) and State
Constitutional Law (in the fall of 2022). The Fourteenth Amendment class focuses mostly on equal protection and due process,
and is a challenging class these days, with so much doctrine in flux at the Supreme Court. State Constitutional Law focuses on
the neglected, but vibrant body of state constitutional law and explores a host of questions, from doctrinal issues to debates about
elected judges, constitutional amendments at the ballot box, and how state courts do and should interpret their constitutions. In
the two years I have now taught State Con Law, there has been high student interest and the class has drawn many of our top
students 

Sarah shone in both classes. I got to know her better than many of her peers because she sought me out after class at the
podium or came to office hours to pursue points of interest to her. These are both hallmarks of engaged students with a strong
interest in, and affinity for, the law. The sophistication of the questions she asked after class was striking. While some student
questions are intended simply to make sure they understood the readings and class discussions, Sarah’s questions often went
beyond those sources to new and interesting places. I can particularly remember several engaged and insightful conversations I
had with Sarah about the leak of the Dobbs draft opinion, which took place during the quarter in which she was taking Fourteenth
Amendment. Sarah has a strong interest in reproductive autonomy, gender, and equality, and deep knowledge in those areas. I
was very impressed with her observations.   

In both classes, Sarah displayed the ability to balance mastery of the doctrine with a sharp critical eye on where that doctrine
went astray. She excels at both tasks and, importantly, understands the difference between them. In addition, I saw on the exams
strong, lucid and precise writing and excellent lawyerly judgment in sorting through complex issues. Sarah received an H grade in
Fourteenth Amendment, and a P in State Con Law. As you may know, we grade on a strict curve and have a very strong student
body, so I don’t attach much weight to a P v. H.

Indeed, Sarah’s strong intellectual chops have led to her selection as only one in five students to receive a Sallyanne Payton
Fellowship based on her strong academic potential, and it is richly deserved in her case. She has held multiple research
assistantships for colleagues of mine, sought out research and writing projects at every turn, served as Senior Editor of the
Stanford Journal of Civil Rights & Civil Liberties, and secured summer jobs with the California Department of Justice and the
ACLU that allow her to pursue her interests in gender and reproductive issues. She is focused, energetic, hard-working and
passionate in her interests.

Sarah grew up mostly abroad. Her family moved permanently back to the United States only when she was a sophomore in high
school. I think this background gives her a rich and interesting perspective on law, and also gives her a seasoned maturity that
will serve her well in a clerkship and in her career after that.

I should add that, in addition to her abundant professional talents, Sarah is a completely delightful person. She is amiable, curious
and warm. I think she will make a terrific co-clerk and addition to chambers.

In sum, I recommend Sarah to you with enthusiasm and without reservation, and hope very much that you pursue her application.

Please feel free to contact me by phone (650-724-9492) or e-mail (schacter@law.stanford.edu) if I can provide further assistance.

Sincerely,

/s/ Jane S. Schacter

Jane Schacter - schacter@law.stanford.edu - (650) 723-0312
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Rabia Belt
Associate Professor of Law 

Professor (by courtesy) of History
559 Nathan Abbott Way

Stanford, California 94305-8610
650-725-6111 

belt@law.stanford.edu

June 09, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510-1915

Dear Judge Walker:

I write in strong support of Sarah Corning’s application for a clerkship in your chambers. Sarah has been a research assistant for
me since 2022. She has helped me with a book project and will help me develop a new course for next year. I strongly
recommend her, and very much hope you give her application close consideration.

Sarah has been an incredible research assistant, demonstrating the ability to produce stellar work under time pressure; a strong
work ethic; and unflagging enthusiasm. She assisted me in finishing my forthcoming legal history book, Disabling Democracy in
America: Disability, Citizenship, Voting, and the Law, 1819-1920 [Cambridge Series in Legal History]. She conducted research on
state voting assistance rules and legal challenges. She provided broader feedback on shaping the manuscript. She line-edited
chapter drafts. This is a tricky book, that encompasses over a century of legal and historical research covering the entire nation,
and then links this work to contemporary aspects of disability and voting. Additionally, I was completing this work as I was
physically debilitated and in advance of a long overdue surgery. Sarah not only stepped up to provide a truly astounding amount
of editorial assistance, but she also, on her own initiative, assembled my other research assistants into a cohesive team, with a
production plan and method for cohesive feedback. I am very grateful for her work; she truly made mine better. Also, I think that
her interactions with me indicated that she would be a fantastic clerk. She had great attention to detail, and cheerfully offered
feedback to my writing. Her talent was not just about grammatical fixes [although she also provided those] but sharpened the
book’s arguments as well.

I am excited to use her creative legal talents for developing my new course, “Unreasonable People,” an exploration of legal
attempts to clarify those who are mentally competent to receive full legal accountability, and those who are not. We have already
had wide-ranging conversations in brainstorming the content for the class. Sarah is delightful and whip smart. I think she will be a
joy to have in chambers.

If you have any questions, I am happy to answer them. I can be reached on my cell phone, 734-308-7252, or by email at
belt@law.stanford.edu.

Sincerely,

/s/ Rabia Belt

Rabia Belt - belt@law.stanford.edu
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SARAH CORNING 
(404) 372 0998   |   566 Arguello Way, Stanford, CA 93405  |   scorning@stanford.edu 

 
 
WRITING SAMPLE  

I wrote the attached writing sample as an assignment during my summer internship with the California 
DOJ Civil Rights Enforcement Section & Children’s Justice Bureau. The assignment required drafting 
two sections of California’s “Comment on Proposed Rule Regarding Nondiscrimination on the Basis of 
Sex in Education Programs or Activities Receiving Federal Financial Assistance.” The two sections I 
wrote addressed (1) the Proposed Rule’s clarification on the scope of “sex discrimination,” and (2) the 
Proposed Rule’s changes to the Title IX grievance procedures for K-12 schools. 

I received permission from CA DOJ to use this as a writing sample. I do not have permission share the 
earlier draft of the sections because it is confidential CA DOJ work product. I independently researched 
and wrote the two sections. It was then proofread, and I was directed to include a paragraph on the future 
Title IX athletics rulemaking before submission as final comment letter. Sections of the letter that were not 
written by me have been redacted.  
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The Honorable Dr. Miguel Cardona 
September 9, 2022 
Page 30 
 

  
 

B. The Proposed Rule clarifies the scope of “sex discrimination” in 
accordance with Title IX, Supreme Court precedent, and historical 
Department practice. 

The Proposed Rule appropriately clarifies that “sex discrimination,” as defined and 
prohibited by Title IX, includes “discrimination on the basis of sex stereotypes, sex 
characteristics . . . , sexual orientation, and gender identity.”178 This clarification effectuates 
Title IX by ensuring protection of LGBTQI+ students, who are at greater risk of lower 
educational achievement due to sex discrimination, and by ensuring that enforcement of the 
statute aligns with the Department’s historical practice and Supreme Court precedent. 

 
The protections in the rule are essential because LGBTQI+ students who experience 

discriminatory policies and practices have “lower levels of educational achievement, lower grade 
point averages, and lower levels of educational aspiration than other students.” 179 LGBTQI+ 
students who experienced sex-based discrimination at school were found to be almost three times 
as likely to miss school as their non-LGBTQI+ classmates because they felt unsafe or 
uncomfortable.180 LGBTQI+ students face prevalent discrimination in school, including sexual 
harassment. 181  For example, transgender youth experience higher levels of discrimination, 
violence, and harassment than cisgender youth. Of students known or perceived as transgender, 
77% reported negative experiences at school, including harassment and assault.182 Discrimination 
at school puts transgender students at risk of suicide, mental health issues, and worse educational 
outcomes, and Title IX’s strong protections are needed to ameliorate these risks.183  

 
The Proposed Rule is also consistent with governing case law. The Supreme Court’s recent 

decision in Bostock v. Clayton County184 held that, under Title VII, discrimination on the basis of 
sexual orientation or gender identity “requires an employer to intentionally treat individual 
employees differently because of their sex,” which includes being discriminated against for ‘‘traits 
or actions it would not have questioned in members of a different sex.”185 Because courts have 
                                                      

178 87 Fed. Reg. 41,410.  
179 Kosciw et al., The 2019 National School Climate Survey: The experiences of lesbian, gay, 

bisexual, transgender, and queer youth in our nation’s schools, GLSEN 45, 48 (2020); see also Greytak et 
al., Harsh Realities: The Experiences of Transgender Youth in Our Nation’s Schools, GLSEN 25, 27 (2009) 
(showing that more-frequently harassed transgender students had significantly lower grade point averages 
than other transgender students). 

180 Kosciw et al., The 2019 National School Climate Survey, at 49. 
181 Id. at 28 (81% of LGBTQI+ students reported being verbally harassed because of their sexual 

orientation, gender identity, or gender expression, and more than one in three (35.1%) reported they were 
verbally harassed often or frequently). 

182 Sandy E. James et al., The Report of the 2015 U.S. Transgender Survey 132-35 (Nat’l Ctr. for 
Transgender Equal. Dec. 2016). 

183 James et al., 2015 U.S. Transgender Survey, at 132; Kosciw et al., The 2019 National School 
Climate Survey, supra, at 45, 48; Jody L. Herman, Gendered Restrooms and Minority Stress: The Public 
Regulation of Gender and Its Impact on Transgender People’s Lives, J. of Pub. Mgmt. & Soc. Policy 65, 
75 (2013).  

184 Bostock v. Clayton County, Georgia, 140 S. Ct. 1731 (2020). 
185 Id. at 1742, 1737. 
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long looked to Title VII to interpret Title IX’s mandate,186 it stands to reason that Title IX’s 
protection against “discrimination on the basis of sex” therefore similarly protects against 
discrimination based on sexual orientation and gender identity. The Proposed Rule is likewise 
consistent with several federal circuit court decisions interpreting Title IX, and a U.S. Department 
of Justice memorandum determining, based in part on this case law, that the “best reading of Title 
IX’s prohibition on discrimination ‘on the basis of sex’ is that it includes discrimination on the 
basis of gender identity and sexual orientation.”187  

 
The Proposed Rule’s approach also aligns with the Department’s longstanding practice and 

prior interpretations. In 1997, the Department’s Office of Civil Rights (OCR) explained that 
“sexual harassment directed at gay or lesbian students may constitute sexual harassment prohibited 
by Title IX.”188 Then, in 2001, OCR identified that sex discrimination included harassment based 
on sexual orientation, harassment based on the victim’s failure to conform to stereotyped notions 
of femininity, and that sexual harassment can occur between members of the same sex.189 In 2010, 
OCR reaffirmed that “Title IX does protect all students, including lesbian, gay, bisexual, and 
transgender (LGBT) students, from sex discrimination.”190 In 2014, OCR reiterated that Title IX’s 
prohibition on discrimination includes discrimination based on gender identity.191 In 2006 and 
2020, OCR recognized protections against specific types of sex stereotypes.192 Finally, in 2016, 
OCR explained that a student’s gender identity must be treated as their sex for purposes of Title 
IX’s prohibition on sex-based discrimination.193 

 

                                                      
186 See, e.g., Jennings v. Univ. of N.C., 482 F.3d 686, 695 (4th Cir. 2007) (“We look to case law 

interpreting Title VII of the Civil Rights Act of 1964 for guidance in evaluating a claim brought under Title 
IX.”). 

187  Memorandum, Application of Bostock v. Clayton County to Title IX of the Education 
Amendments of 1972, 2, U.S. Department of Justice Civil Rights Division (Mar. 26, 2021); Whitaker v. 
Kenosha Unified Sch. Dist. No. 1 Bd. of Educ. 858 F.3d 1034 (7th Cir. 2017) (holding that exclusion of 
transgender children from restrooms that match their gender identity is prohibited under Title IX); Dodds 
v. United States Dep't of Educ., 845 F.3d 217 (6th Cir. 2016) (same); Grimm v. Gloucester Cnty. Sch. Bd., 
972 F.3d 586, 616 (4th Cir. 2020) (observing that Bostock’s interpretation guides the evaluation of Title IX 
claims), as amended (Aug. 28, 2020), cert. denied, 141 S. Ct. 2878, 210 L. Ed. 2d 977 (2021). 

188 See 1997 Guidance at 12,039. 
189 See 2001 Policy, https://tinyurl.com/fp8v3y7x.  
190 Russlynn Ali, Assistant Sec’y for Civil Rights, U.S. Dep’t of Educ., Off. for Civ. Rts., Dear 

Colleague Letter on Harassment and Bullying, 8 (Oct. 26, 2010), https://tinyurl.com/mrd4vjyc. 
191 2014 Q&A. 
192 See Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving 

Federal Financial Assistance, 71 Fed. Reg. 62,539 (Oct. 25, 2006) (proposed § 106.34(b)(4)(i) (recipients 
must ensure that their single-sex classes are substantially related to the recipient’s important objective and 
do not rely on overly broad generalizations about either sex.)); 34 CFR § 106.45(b)(1)(iii) 
(Decisionmakers must receive training on the relevance of questions and evidence, which includes 
“questions and evidence about the complainant's sexual predisposition or prior sexual behavior [that] are 
not relevant.”). 

193 Catherine E. Lhamon, Assistant Sec’y for Civil Rights, U.S. Dep’t of Educ., Off. for Civ. Rts., 
Dear Colleague Letter on Transgender Students, 2 (May 13, 2016, rescinded), https://tinyurl.com/ue38fd8h. 
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Relatedly, the Proposed Rule appropriately recognizes that sex discrimination need not 
occur based on binary gender identities. In this regard, the 2020 Amendments, which presupposed 
“sex as a binary classification,”194 are out of step not only with Title IX and the Department’s 
historical practice, but also the irrefutable reality that there are thousands of Americans whose 
anatomy is neither typically “male” nor typically “female.”195 Consistent with this, the Proposed 
Rule rightly prohibits discrimination on the basis of sex characteristics, including intersex traits,196 
and clarifies that the list of characteristics set forth in the preamble is not exhaustive.197  

 
Finally, the Proposed Rule appropriately recognizes that, while not all distinctions based 

on sex are impermissible, the limited circumstances where such distinctions are allowed must not 
cause more than de minimis harm to a person.198 Studies show that denying students’ ability to 
participate in education-related activities that match the student’s gender identity cause more than 
de minimis harm. One study found that almost 70% of transgender students avoided restrooms and 
other school spaces because they felt unsafe or uncomfortable.199 Additionally, denying students 
the opportunity to participate in sports causes more than de minimis harm for a number of reasons, 
including because students that participate in sports are more likely to graduate from high school, 
go to college, and achieve higher grades and scores on standardized tests.200 Participating in sports 
also increases students’ self-confidence and connection with peers.201 Therefore, the Proposed 
Rule appropriately clarifies that “adopting a policy or engaging in a practice that prevents a person 
from participating in an education program or activity consistent with their gender identity subjects 
a person to more than de minimis harm on the basis of sex.”202 This requirement is also consistent 
with court decisions finding that denying a student access to facilities or activities consistent with 
their gender identity is prohibited under Title IX.203 To further delineate the protections already 
outlined in the Proposed Rule, the States look forward to release of a Title IX athletics rule that 
will make “amendments to § 106.41 . . . in the context of sex-separate athletics.”204 We encourage 

                                                      
194 85 Fed. Reg. 30,178.  
195 Stephanie Dutchen, The Body, The Self, Harvard Medicine (2022), https://tinyurl.com/24c2j92u 

(“Estimates of incidence range from more than 1 in 100 to less than 1 in 5,000 births, suggesting a 
prevalence between 66,000 and 3.3 million people in the United States.”). 

196 87 Fed. Reg. 41,532. 
197 Id. 
198 Id. at 41,534; see Peltier v. Charter Day Sch., Inc., 37 F.4th 104, 129 (4th Cir. June 14, 2022) 

(en banc) (‘‘for the plaintiffs to prevail under Title IX, they must show that . . . the challenged action caused 
them harm, which may include ‘emotional and dignitary harm’’’ (internal citation omitted)). 

199 Kosciw et al., 2015 National School Climate Survey, at 86. 
200 National Coalition for Women and Girls in Education, Title IX at 45: Advancing Opportunity 

through Equity in Education 41 (2017), https://tinyurl.com/y2787rcy. 
201 Id. at 42; see also Stacy M. Warner et al., Examining Sense of Community in Sport: Developing 

the Multidimensional ‘SCS’ Scale, 27 J. of Sport Management 349, 349-50 (2013). 
202 87 Fed. Reg. 41,534. 
203 See, e.g., Grimm, 972 F.3d at 617–18 (holding that evidence that a transgender boy 

suffered physical, emotional, and dignitary harms as a result of being denied access to a sex-
separate program or activity consistent with his gender identity was sufficient to constitute harm 
under Title IX). 

204 87 Fed. Reg. 41,538. 
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Amendments by streamlining grievance procedures and applying a single set of procedures to all 
sex discrimination claims. 

 
The Proposed Rule also allows school districts to simultaneously meet other requirements 

of state law that may, for example, allow for greater protection for students subjected to sexual 
harassment, thus better effectuating Title IX’s purpose and ensuring the opportunity for the Title 
IX coordinator to address patterns of discrimination in the recipient’s educational program or 
activity. 

 
Second, the Proposed Rule returns the K-12 grievance procedures to a prompt and equitable 

process that recognizes the unique needs of young students. As discussed, supra at Section I.C.1, 
the Proposed Rule appropriately requires that a recipient establish reasonably prompt timeframes 
for the major stages of the grievance procedures but does not mandate specific minimum 
timeframes for each stage.138 This change is, again, in contrast to the 2020 Amendments, which 
require schools to adhere to set timeframes, which led to more protracted investigations. For 
example, under the Amendments, after the formal complaint is filed, a school must engage in 10-
step process spanning at least 20 days before it can impose even minor discipline, such as an 
after-school detention, community service, or training, or issue any remedies that may 
unreasonably burden a respondent.139  

 
In the experience of the States, elementary and secondary school-age children are not best 

served by lengthy procedures, which are less effective at preventing recurring sex 
discrimination.140 In Vermont, for example, the inability to use a single-investigator model has 
hampered schools’ capacity to process complaints. The schools struggle to hire the necessary staff 
and resort to taking other administrative staff from their normal duties. Schools in the States also 
report spending exorbitant amounts of time and money on ensuring compliance with the 2020 
Amendments. K-12 schools need flexibility to determine, after a constitutionally sufficient 
process, an appropriate response to prevent escalation of sexual harassment.141 This is what the 
Proposed Rule allows for, in furtherance of Title IX’s purpose. 

 
The Proposed Rule also gives a recipient more flexibility in conducting an emergency 

removal of a respondent when the respondent poses a threat to the health and safety of others, as 
it now permits emergency removal of a respondent after a recipient conducts an individualized 
assessment and determines that an immediate threat exists, and removes the limitation that the 
threat must be “physical.”142 Taken together, these changes better effectuate Title IX’s purpose 
and Congressional intent, balancing due process with the need to ensure that students are protected 
from sexual harassment and receive prompt and effective resolutions to their complaints.  

 
Third, the Proposed Rule returns flexibility to the Title IX Coordinator to decide whether 

a complaint should be initiated and ensures that all complaints received orally or otherwise are 
                                                      

138 87 Fed. Reg. 41,468, 41,575 (proposed § 106.45(b)(4)). 
139 85 Fed. Reg. 30,310; 30,288; 34 C.F.R. § 106.45(b)(2), (5)(iv)-(vii), (6)(i)-(ii), (7)(ii), (8). 
140 See 87 Fed. Reg. 41,459. 
141 See, e.g., Goss v. Lopez, 419 U.S. 565, 580, 582-83 (1975). 
142 87 Fed. Reg. 41,451-52, 41,574 (proposed § 106.44(h)). 
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promptly and equitably addressed.143 Conversely, the 2020 Amendments, which require a written 
formal complaint before a sex discrimination investigation can be initiated, created significant 
barriers for K-12 students because (1) young children and students with disabilities often do not 
have the capacity to complete a formal complaint and may instead report via informal oral 
communications with staff, and (2) some children do not have a parent or a guardian, and therefore 
do not have a representative to help them file a complaint.144 Furthermore, Los Angeles Unified 
School District has reported that parents may be unavailable to file on their child’s behalf for a 
variety of reasons, such as abuse, interaction with the foster system, literacy, difficulty writing in 
English, or disability.  

 
While recognizing the importance of complainant autonomy, the Proposed Rule properly 

allows the Title IX Coordinator to weigh other factors—such as age—that are consistent with 
schools’ legally recognized in loco parentis responsibilities.145 Furthermore, the Proposed Rule 
ensures that all students have an adult advocating for them by providing authorized legal 
representatives with the right to act on behalf of an individual without a parent or guardian.146 This 
change appropriately permits an educational representative, who may not be a youth’s guardian 
but is legally authorized to act on the youth’s behalf, to initiate Title IX proceedings.147 By adding 
flexibility regarding the initiation of a Title IX complaint, the Proposed Rule furthers Title IX’s 
antidiscrimination mandate.  

 
Finally, the Proposed Rule also includes appropriate privacy protections to ensure that 

students who file a Title IX complaint do not experience retaliation from classmates, parents or 
school staff for voicing their concerns.148 In contrast, the 2020 Amendments prohibit recipients 
from restricting the ability of either party to discuss the allegations, including the parties’ names, 
under investigation. 149  Under the 2020 Amendments, the States have seen that without any 
limitations on students’ ability to spread information about complaint allegations, complaining 
students have been subject to social retaliation—on and offline—which creates a chilling effect 
(and can subject the complainant to a further hostile campus environment). As discussed, supra, 
in Section I.C.1., the Proposed Rule properly returns the appropriate privacy protections to K-12 
students by requiring that a “recipient must take reasonable steps to protect the privacy of the 
parties and witnesses during the pendency of a recipient’s grievance procedures,” while explicitly 
balancing this goal with various practical necessities of the grievance process.150 Schools would 
also be prohibited from disclosing private student information except when the student has 

                                                      
143 Id. at 41,451. 
144 Id. at 41,404 (the 2020 rule only designates a parent or guardian to act on behalf of the student), 

Id. at 41,569 (proposed § 106.6(g)). 
145 Id. at 41,445; Bethel School Dist. No. 403 v. Fraser, 478 U.S. 675, 684 (1986). 
146 87 Fed. Reg. 41,404. 
147 Id; Lichty, L.F., Torres, J.M., Valenti, M.T. and Buchanan, N.T. (2008), Sexual Harassment 

Policies in K-12 Schools: Examining Accessibility to Students and Content. Journal of School Health, 78: 
607-614. https://tinyurl.com/5n7dfb35. 

148 85 Fed. Reg. 30,295 (acknowledging and chronicling concerns raised by many commenters); 87 
Fed Reg. at 41,469. 

149 87 Fed Reg. 41,469. 
150 Id. at 41,575 (proposed § 106.45(b)(5)). 
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June 12, 2023

The Honorable Jamar K. Walker
U.S. District Court for the Eastern District of Virginia
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510-1915

Dear Judge Walker:

I am a rising third-year student at The University of Chicago Law School applying for a clerkship in your
chambers for the 2024-2025 term.

As a crisis counselor for the Trevor Project, the leading national suicide prevention hotline for LGBTQ
youth, I consoled a gay teenager whose parents drove him across state lines for the pseudoscientific but
legal conversion therapy they mandated; a transgender student whose school kicked her off the track team
once she “came out” as transgender; a middle schooler whose teachers ignored her classmates’
homophobic bullying. I came to law school to become a lawyer-advocate on their behalf. Clerking will
arm me with the tools and perspective to litigate for LGBTQ rights.

My writing and research skills will make for a strong addition to your chambers.

Writing was the focal point of my pre-law school employment. At Sotheby’s, I drafted essays on the
highest value paintings in our contemporary art auctions. At The Metropolitan Museum of Art, I
proofread and edited exhibition catalogues. I maintain my connection to literature and the visual arts by
editing Pique, a magazine I founded to celebrate queer women artists. Thus far, I have commissioned and
published twenty-three short stories and essays.

My legal research experience cuts across a variety of substantive areas. In preparing for trial with the
Abrams Environmental Law Clinic, I dove into the IL Rules of Evidence and parsed through complicated
agency regulations. In drafting an Eleventh Circuit brief for a client of the Federal Defenders Program in
Montgomery, AL, I analyzed Fourth Amendment jurisprudence. In assisting Professor Bridget Fahey, I
navigated scholarship on constitutional theory. I will continue to develop my legal research skills this
summer as a Summer Associate at Sullivan & Cromwell LLP and a legal intern at Lambda Legal.

My resume, writing sample, transcript, and letters of recommendation from Professors Lakier, Strauss,
and Fahey are enclosed in my OSCAR application. If there is any other information that would be helpful
to you, please do not hesitate to let me know. Thank you for your consideration.

Respectfully,

Julia Crain
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B.A. in Art History with a Minor in History, May 2018
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• Activities: Columbia Daily Spectator, Editorial Board; Columbia Mock Trial; The Current, Literary & Arts Editor
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• Nominated by Barnard College and selected as a finalist for both the Rhodes and Marshall Scholarships
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Sullivan & Cromwell LLP, New York, NY, Summer Associate, start date: June 2023


Lambda Legal Defense and Education Fund, Chicago, IL, Legal Intern, start date: August 2023


Middle District of Alabama Federal Defenders Program, Montgomery, AL, Legal Intern, June-August 2022

• Drafted a reply brief for the Eleventh Circuit and memoranda for attorneys on capital habeas issues 
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• Served as a counselor for the Trevor Lifeline, the leading national suicide prevention hotline for LGBTQ youth

• Volunteered 120 hours for the Trevor Lifeline between January 2019 and September 2020 (prior to employment)


Sotheby’s, New York, NY, Associate Cataloguer (Contemporary Art) and Trainee, September 2018-April 2020

• Wrote essays on top lots, liaised with artist estates and galleries to research provenance and confirm authenticity, acquired 

copyright for images in sale catalogues, and coordinated restoration of art with conservators 


The Metropolitan Museum of Art, New York, NY, Publications Intern, Summer 2017

• Edited and proofread exhibition catalogues and didactics

• Developed and led four themed tours of the museum for visitors after completing a training course with Met educators


The Smithsonian American Art Museum, Washington, DC, Public Programs Intern, Summer 2016

• Planned public programs ranging from academic symposia, artist gallery talks, to musical performances at the museum


Friedlander & Gorris, P.A., Wilmington, DE, Summer Intern, Summer 2015

• Provided discovery research for senior attorneys and edited a brief for the Delaware Supreme Court


SERVICE & ACTIVITIES

PIQUE, New York, NY, Founding Editor, January 2020-Present


• Founded Pique, an independent magazine that celebrates the art and cultural contributions of queer women

• Produced the print and digital issues by commissioning 23 short stories and essays, acquiring an ISSN through the Library 

of Congress, and overseeing a team of editors, graphic designers, computer scientists, and fine art printers


Nightline, New York, NY, Peer Listener and Training Coordinator, September 2015-May 2018

• Served as a staff member of Barnard and Columbia’s anonymous peer listening hotline

• Taught 25 students in a semester-long course on active listening and mental health crisis intervention


Anti-Sexual Violence Advocacy, New York, NY, Advocate, September 2014-December 2015

• Worked with Governor Andrew Cuomo’s staff on developing Enough Is Enough, legislation aimed at reducing college 

sexual assault, and lobbied legislators in Albany to pass the legislation; it passed in July 2015

• Guest lecturer at Katherine Franke’s Columbia Law School course and Michele Dauber’s traveling Stanford seminar


LANGUAGES & INTERESTS

Italian (intermediate proficiency) | Scuba Diving (holds dual certification) | Classical Ballet (19 years)
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@ CHICAGO
THE UNIVERSITY OF

Kcy to Tranrcripu
of

Acadcoic Rccords

l. Accrcdiatioo: 'lhc Univcrsiq of t)hkAo is

accrnditcrJ bv tbc lltihc( kamirrg Comnissbn of tbc
Nonh (i'nrcrl ,\r*xhtbn of (loltcgss rnd Sclbols. l.irr
informatirm ngldinS rcccdirriion. rJprotel or
lkrnsurt' fnrm iqliriJtral rctdrrnic pnrgnms, ri:it
hr rp: //csIuchicago.crJu /plicics/d i-.clonr rs.

L Calcoder & Sretuc 'llr ttrurrcniru celcnde"r is on

thc rluancr sr:stcrn. l'ull.tinrc <ltnncdr rrjisrarion in ttr
Cnllcgs is for thrcc or four unirs erxJ in rhc dirititms rnd
rchxxrls ftrr thrcc trnits l.br csccptions scc 7 Doclonl
RcslJrncs Strnrt.

3. C.ourrc lnbrmrtbn: Gcncnl\', couc<.s numbcrrd
fmm l(XJ0 ao nW) rrc coumcs dcsiSncd ro dlocr

nluirrvrxots f<rr baccrburrcetc dqprcs. (bursc* u'ith
numbcx bcgrnniqg with 3fiXD uxl rh>r'c nrlr
nrluirvnrcnts frrr hrthcr dcarurs

4. Crrdits: 'llrc Unir is thc nrcesurc of crcrlir rr rht'

Unilcrsitv of (ihicagr. ()nc full UniI (t{Xr) i,r crluirrlnt
to 3 I /3 $dnrlstcr lxrur-x or 5 quancr }rtrues (iruccs .Jf

!in'3tcr or L.sscr vrtuc (l$, 05{) cem' pnrgrnionrteh'
fix)rc r)r fcq'cy J(:tfxrct (rr qrnncr hours of crtdir. ** 8

tor leu':'clxrol m<:srrr of crtdit.

5. Grediog Sprcoa:

e,.^llg.Grrd6
(irrJc (i)lh3!'lk

(}xJuarc
.1.()

+.0

)-l

.1.3

.l.o

llusinc*s lru

t86-t&)

179.174

Noo-QuJiry Grrdcr
I lxomplctc: Nor 1'cr srbmittcd olt

cr'ilcncc for frnal gr.rrlc. Whcrc rhc mrA
I is changxl o e qurlia gradc, rh( chrqic
i,r rtflctad b;- a <lualit-v gcarlc folhwirg ttr
mlrk l. (c.9. l.{ or ll}).

lP Perc(non.l:u.): I\lerlioflchangprlroP
(?ar.*). :rr'8 firt lau, lP nomrion.

N(;R No Gradc Rcponcd: No fnelgra&.
subminc<J

P Pcre: Suffricot cridcrrc Io trtLir'c a

pddng gr.dc. i\tay bt thc. onh' gredc

givcrr in sorr* crrur*s.

a Qrrcg: lVr 6nal gra& subm;ntrl (CollqS
,rn\)

R Rcdricrcd: RcAistcrcrJ to ru<!t rfu <oursc

S Setir&cor-v
U Uaretirficor.v
t V Uoof,icbl l9ithdraszl
W Mthdre*et Docs oot dfcrr (iltl

crhuhtion
\VP \Pittdrecnl P.$iag: l)rxs nor affcrr

GP.{ crkuhtioo
Wl.' Virhdr:rrel Fritog: [)ocs rrx rfftcr

(iP.{ ekubri<n
Bbalc If rm gndc is rrponnJ eficr e

c.)unK., no*. st< areilablc ar thc dnrc tbc
tnnscript uzr prqxercrJ.

Exeaiortioo Gredcr
It llononQueliw
P' I ligh Pass

P lless

Gtrdc Poior Arcngc Cumutetilc (i.P..\. is cakulrrcd
b1'divding tonl qualin Jninx t-lmsl br queliq' krors
rttr'rnfxcd. It<rr &reib riit thc Off*- qrf thc Unitcrsiq
Rtgistat ucb*itc:
hr tp:/ /rcginrar.trhicagr.rdu.

6. Acedcmic Steruc sod Progtem of Studl: 'lh
quancd.v cottics on inxJcntJ' rltonb i$clulc ,crd(m;c
sertuscs rxl pIogretts of strrlv. 'ltx Pnrynm of Strdy
in s'hich rlu}cnt$ .rc cnrolbd irr lkrcrl elcng uirh thc

$.oncr lEfL qrmrrrocrrl rnnrllnrnt at thc bq$nning of
thc tnnscript or chronolqgirdly bt guancr. 'lk
dcfrnitim of rcdcmk strtuscs follos's:

7. Docaorel Rcridcocc Saarr: liffcrtivc Sumnrr
2016, t}rc acedcrnic rc(ords of studcns io p{ogr:rms

herlirg ro th dcgrc of Docror of Philosophl. n:lkro r
siqqlc &xtorel rtgbtratbn status e-flatrd r<r by rhc per
of srudr' (c.g DOl, DOg [X)3). SruJcncr cnrcrhg e PhD
pq{rrm Sumnrcr !)16 or latcr sill bc subicct trr a

Unitcrsiq'-u'i& 9-1'rzr limir on n4isrrrrirn. Sru&nts
\ho Gntcrrrl a PhD pmgnm prior to Sunnncr 2lJl6 udl
condnuc lo bc dkNdl to nlistr-r frrr up ro 12 1.c.ars

fnrm nntricrrlerim.

Schobrtic Rcridcocc: rhc ftrst rso vcars ofrruJr.
borrrxl rhc brceburcatc dcgrcc. Gc;iscd Sumnrr
AXI) j6 in61u& thc 6st f<rur n:rs rrf d<rronl :c(uJr.

Disc<rndnucd Sumnr'r 201 6)

Rcrcarch Rcridcacc: rhc rh.inJ :rrxj t'ounh vt-us of
d<rctorel stuJv borxxJ thc baccdeuettc dq;rrr..

@iscondnucd Suormcr :[Xn)
Adnoccd Rcidcocc: t}r pnxl of n11ittrrrion
folbu'ing cofiplcrion of Schotrrric tnJ Rc*:rch
RcslJcncc until tht' llrror of Phikr<ph1 is

arvrrdrd. (Rcriltt! in Sure-r 3IX) to bc [mircr! ro
l0 rr:ln frilhutq; admission for thc Xhool of
S<xbl Scnicc .\dminisrnrion &xtonl pmgnrn end

12 pers folb*iqg edauqsion to dl orhcr rlocronl
pmg.rm$. l)i<ontinucr! Sumnrr A)16.)

Actirc Filc Sotus: ! snldcnr in ;\drtnccd
Rrsilmcc sgrrus s'}rc malics m usc of Unitcrrin:
feciliri: orhcr rhen rhc. tibnry my bc pbcc<l rn an

,\ctiw Frlc rith rhc Unhrrsitv. (lXsconthucrl
Swnmcr 200O)

Docorel Lcerrc of Abccre: rhc Jrri<xl during
*hich e stuJcot suryxndr sodi tr>urn! rhc Ith.D.
rrxl cspc€ts to tlsurrx vo* folkning : anr-ximum

of cnc rcrrlcrnic lrer.
Bxtcrdcd Rcridcncc: thr' pcrnrd foltosi46 rnL

conclusim of .\dr:nccd Rcsilncc. (Dixonrinucrl
Summcr 2D13.)

l)octonl snxlcnts 1rt arn-rilcnd full.rirnc studcnts

crccpt uhcn cnmlkrl in ;\ctitc liiL' or l.lsrcndad

RrxiJcrrc strRK or u'hn JrcrminsJ ro coarfikrc thc
l)octoral Rcsidcocc rtguircrrro! oo r helf-rin* brsis.

SnrJcots s'hosc d*toml rt'*?rth ryuiR* nsirJcocc
tlrlrt fnrm thc tiniugrsitv rrd.tcr Pa l:ona. Po l;ont
rq:istred,on &xs rxrt tr((anpt r snxJcnt fnrm rnr oth<-r

rts;dmcc rtquircrrr.nts but stspcnds rhc rcquinvntnr
for drc pcri<xl of thc abs.ncc. 'l'inrc cnrolkxt Pnr l.bnra
&cr not c.-rcnd thc ma.\irnurn lqlr limit on nlistr:rkrn.

& lrw School Trao*cripr Kcy: 'lllc cndt hour is
rht'rn'r*trr of crdit rt tlx lau'lklxrol. Univcrsiq-

coorsc* of l(ru Units not teu$rt rhroqgh rhc las'
Sclrcol arc comganblc ro 3 crcdir houns ta dE I:$.
lkhool unlcss ottrcn'isc rlx,cficr!.

'lhc trcgucoo'of honos in r qpi:l gcrdruring clss

l'li3hcrr lkrnod (182+)

0.5."
l'ligh l{orn.! (l &).5+)O(-3m2 I 8{r+)

?.2'.
I lonos (l 79+Xtrc-AX)2 l7E+)
2.1'o

Prsr/|.:eil and lt'rttr grrdcs :rc asenJcd primerih' for
nrln-lau' crxrr*s. Non.hs'grrJ<s ert nor crjcuhtcd rnt()

thc lrs GP,\

l"' itlicetcs that e rtutlcnr hs succqsr5llt
cornplcrcrJ tic <ounc bur rcchniol diff:culti:s, not
rnribunbb to tht stulcnt. inrcrtnrJ sirh rht gnding
pfoccss.

lP (n Prcgrcss) rodicatcs ther a gn& \lrri nor

er:ileblc et th( dfir thc rranscript ux pnnrct.

' rx.ril (o r oours<. titlc indcatcs fulGllrror of orr of
tt'o irb*antiJ writirg rs4rirtrnotr. (lX<crnrinucd for
Spring $l t grrtlurting cbss.)

$r 5 for l.a* School gnding s1'stcm.

9. FERPA Rc-Dhctocurc Noticc: ln acconJancc

sith US.(l. .t3(6)(r[$ffhe l;'amilr Frlucarionel Rights

end Priracr' ,\ct of 197.1) rrru rrc hcrcby nodficrJ thtt
this inforrrau>o is prorilal ufrcn thc crrndirion rhtr

!ou. !'o{lr 38cnts or cmplorel uill rurr Jtmir anv othcr

Frn)' acccss t() lhis rltDnl without onscnr of drc

srudcnt.

()ffrcc of rhc tlniwrsitl Rqistrer
tlnivcrin of Chrc4yr
1,127 li. 6(tr Strccr

t)hi:rgr. lt.1c{]637

773.702.7f|f)t

Firr an rnlir, rrnirn including ugJrtcs ro rhi-r

informelinn, risir rh<. ()ffioc of lhc Unir.csiq Rcgrstru
scbsitr:
hnp:// rr9stnr.uchro3o.crlu.
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Bridget Fahey
Assistant Professor of Law

The University of Chicago Law School
1111 E. 60th Street
Chicago, IL 60637

bridget.fahey@uchicago.edu | 773-702-1184

June 09, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510-1915

Dear Judge Walker:

It’s a great pleasure to write this letter of recommendation for my student and research assistant Julia Crain. I first met Julia in my
1L Contracts class and was so impressed with her that I hired her as a research assistant even before the quarter concluded. Her
work for me was terrific and as I have gotten to know her better, I have only become more impressed by her: she has rich and
fascinating intellectual interests and a wonderful, warm personality. I recommend her for a clerkship without reservation. She will
be an excellent law clerk and can look forward to a distinctive and distinguished career.

Julia served as a research assistant for me and did terrific work. I’m at the beginning stages of a project on originalism, and I
asked Julia to canvass the literature on originalism’s representation problem—that is, that relying on the views of the Founders
excludes the views of women and people of color, subjecting today’s diverse national community to the decisions made by a
narrower and less representative group of individuals. Julia did a wonderful job. She not only found, read, and summarized the
relevant literature in a matter of days, she synthesized the work into three main substantive themes, in each case connecting
papers written by a range of authors across the span of decades—in some cases forging connections between articles that the
authors themselves hadn’t made. I was very impressed. And it was all very Julia—thorough and disciplined, but clearly motivated
by her understanding of the consequences of the question she’d been asked. It bodes very well for her work as a law clerk, and
for her life in the law.

I invite all of my first-year students to coffee in small groups throughout the quarter. These out-of-the-classroom moments allow
me to get to know students in a more informal setting and give them a chance to interact with a professor without the intense
pressure of our classroom environment. Last winter, when I had Julia in class, our law school still had COVID protocols that
required masking in all law school spaces, so my coffees with Julia’s class were less lighthearted than I would have hoped.
Ordinarily, this might inhibit the goal of drawing students out of their shells and placing them at ease. But I remember my coffee
with Julia and her group well. Julia stood out to me immediately, even behind a mask. She is soft-spoken, but everything she says
in interesting and deliberate. I asked students about their hobbies and interests and was delighted to learn that Julia trained as an
elite ballerina for 19 years. When I asked what she took from ballet into her academic career, she didn’t hesitate: discipline.
Having been an elite athlete, Julia is a person who knows how to work hard, to work through discomfort, to stay at it even when
others drop off. My own experiences with Julia since that first coffee—professional and extracurricular—bear out that.

I have had the pleasure of seeing how deeply motivated Julia is by issues of justice and equality. That’s obvious from her resume,
which show the texture of her engagement with the world, even as a law student. In between college and law school—while
working as an art cataloguer at Sotheby’s—she founded Pique, a magazine focused on the artistic and cultural contributions of
queer women. (Julia and I have had many conversations about ballet—a shared passion—and how new choreographers have
pushed their art form beyond expected gender roles.) And she’s continued as the magazine’s editor even as she’s thrown herself
into life at the law school. Julia is president of the Law School’s OutLaw group, which is known for its terrific programming for all
law students. She’s done sustained work as a crisis counselor—first during her time at Barnard, where she manned a crisis
hotline and then after her graduation, as a volunteer with the Trevor Project, an organization that provides a crisis hotline for
LGBTQ youth. And she spent her first summer as a law student doing capital habeas work in Alabama—among the hardest and
most important work she could think of to do. Julia is, in short, a person with deeply felt passions and motivations, and a
commitment to incorporating them into her life—whether she gets credit for them or not.

Julia earned a median grade in my Contracts course. I joined the faculty at the University of Chicago almost three years ago and
one of the things I have been most impressed by in my first few years here is the extraordinary quality of our median student’s
exam. Because our grading scale has so many gradations, our students work incredibly hard, and earning a median grade
requires immense time and effort because all of our students are hustling for every last point in their grade. It is, as a result,
excruciating to assign grades in 1L classes. In my experience, what distinguishes a median exam from an exam that earned a
grade even a standard deviation above is often a small creative maneuver or a particularly elegant point, not missed issues or
inferior analysis. Our median student, in my experience, does not miss issues—and having reviewed Julia’s exam, she is no
exception. I am convinced that our 1Ls work the hardest of any in the country: In addition to subjecting them to three exam
periods throughout the year because of our quarter system, we place them on a highly motivating curve. As a result, I can be
confident that the median student in my Contracts class knows the subject in and out and worked hard for that knowledge. I have
no doubts—at all—about Julia’s ability to perform at the highest level as a law clerk.

As you can tell, I admire Julia very much, and I urge you to interview and hire her. I am sure you won’t regret it. Please don’t
Bridget Fahey - bfahey@uchicago.edu - 720-272-0844
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hesitate to reach out to discuss Julia if I can be of any further assistance at all. She’s a remarkable student and I’m excited to see
where her legal career takes her.

Sincerely,
Bridget Fahey

Bridget Fahey - bfahey@uchicago.edu - 720-272-0844
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Genevieve Lakier
Professor of Law

Herbert and Marjorie Fried Teaching Scholar
The University of Chicago Law School

1111 E. 60th Street
Chicago, IL 60637

glakier@uchicago.edu | 773-702-1223

June 09, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510-1915

Re: Clerkship recommendation for Julia Crain

Dear Judge Walker:

It is with great enthusiasm that I write to recommend Julia Crain for a clerkship in your chambers. Julia is extraordinary: very
smart, sincere, hard-working, and committed to using her legal skills for good. I highly recommend her.

Julia’s path to law school was a winding one. A lover of art, when she got to Barnard College as an undergraduate, Julia decided
to major in art history. She did very well in the program, winning the Virginia B. Wright Prize for a promising future art historian.
While at Barnard, however, Julia also got involved in advocacy on behalf of victims of sexual violence. She ultimately worked with
university administrators to identify weaknesses in the university’s Title IX policies and provided feedback to then-Governor
Cuomo on proposed legislation to combat sexual violence. Julia found herself to be both very good at, and very interested in, the
theoretical and practical challenges of legal reform and committed to the egalitarian ends they promoted. This explains why,
despite obtaining a coveted job in the art world as a cataloguer at Sotheby’s Auction House in New York, Julia decided after a few
years to enter law school and put her prodigious academic and personal skills to the ends of public interest law.

The decision was a good one. Julia is a born lawyer. She is quick on her feet, excellent at identifying both the strengths and the
weaknesses in legal arguments, and good at articulating herself succinctly and well. She is also thoughtful, sincere, and clearly
driven by a strong commitment to equality and justice. I have had the pleasure of teaching Julia on in two of my classes this year
at the University of Chicago Law School—First Amendment law (Constitutional Law II) and a seminar on Advanced Issues in First
Amendment law—and Julia added a lot to the class discussion both times. Julia has a gentle demeanor, as well as a sharp mind;
the combination makes her unusually able to productively engage with those who disagree with her. And she clearly loves First
Amendment law (Of course, how could she not?). She was consequently an energetic, positive, but also incisive and at times
provocative contributor to class discussion in both classes, but particularly in the more discussion-based seminar—someone I
was really grateful to have in the room. These qualities lead me to think she would also be a terrific person to have in chambers.

Julia would bring other skills to the job as well. She is hardworking and an excellent multi-tasker. While at the law school, Julia
has not only performed well in the classroom; she has also taken on a number of serious extracurricular responsibilities. In
particular, she has proven herself to be one of the most energetic and effective presidents of OutLaw in the law school’s recent
history. In her capacity as president, she has brought a terrific roster of speakers to campus, to speak about how contemporary
legal controversies impact the LGBTQ community, and pushed the student group to be a more active presence at the law school
than it had previously been. She has also maintained her interest in contemporary art by continuing to publish the magazine,
Pique, that she founded a few years ago to celebrate the art and culture of queer women. As these examples illustrate, Julia is
productive, organized and very hard-working. Perhaps because of her background in, and continuing interest in, art Julia also
brings to legal discussion a wide-ranging humanistic sensibility that can be illuminating. Julia was, for example, a very fun person
to talk to about the First Amendment law of symbolic expression. More generally, she brings a range of perspectives and
knowledge to doctrinal and normative debate.

Julia is also (if it wasn’t already clear) a lovely person. She is forthright but gentle in her disposition, deeply sincere, and
thoughtful. And she cares passionately about what she does. She is, in short, someone who is going to contribute a great deal to
the world in the course of her legal career and someone who I have absolutely no doubt will make a terrific clerk. For all these
reasons, I highly recommend Julia for a clerkship in your chambers. If I can do anything to aid you in your decision, or if you have
any questions, please do not hesitate to email (glakier@uchicago.edu) or call (773 702-1223).

Sincerely,

Genevieve Lakier
Professor of Law and Herbert & Marjorie Fried Teaching Scholar

Genevieve Lakier - glakier@uchicago.edu - 773-702-9494
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Professor David A. Strauss
Gerald Ratner Distinguished Service Professor of Law

The University of Chicago Law School
1111 E. 60th Street
Chicago, IL 60637

d-strauss@uchicago.edu | 773-702-9601

June 12, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510-1915

Dear Judge Walker:

Julia Crain, who has just finished her second year here, is an excellent student and a terrific person. She took my class in
Constitutional Law, and I often talked with her outside of class about the material, and about other subjects as well. Julia was the
president of OutLaw, the student organization dedicated to supporting LGBTQ rights; I spoke at an OutLaw event, so I worked
with Julia in that capacity as well. Her intelligence and thoughtfulness impressed me every time. She is a friendly, outgoing person
who seems to be well-liked by everyone. I think she would be a first-rate law clerk, in every respect.

Julia was a standout in class discussions in the Constitutional Law class. Her contributions were consistently smart and
thoughtful. She never over-simplified issues, and she showed a very sophisticated understanding of how the law develops. I
remember one instance in particular: Julia, in an oral contribution in class, essentially rewrote an important Supreme Court
decision to place it on more solid ground.

The decision was Katzenbach v. McClung, which of course upheld the public accommodations provisions of the Civil Rights Act of
1964 against a claim that they exceeded Congress’s power under the Commerce Clause. The claim was brought by the proprietor
of a diner that catered to few interstate travelers but served food that had moved in interstate commerce. The opinion of the Court
justified the statute on the ground that racial discrimination by the diner diminished the amount of food that moved in interstate
commerce.

Julia argued, in class, that a different justification for decision would have been at least as sound and less artificial. The decision
could have been better justified, she said, by relying on the line of Commerce Clause cases that established Congress’s power to
forbid the shipment in interstate commerce of objects that produced what Congress considered to be an evil in the destination
state. (The cases in that line upheld, among other things, statutes forbidding the interstate shipment of lottery tickets, adulterated
food, and goods manufactured in substandard labor conditions.) That approach, she said, would have focused the justification not
on the fact that less food is consumed in establishments that discriminate but on something closer to the real concern: that
interstate commerce was being used to facilitate racial discrimination. It was a sophisticated argument, and, I think, it was entirely
right. I was not surprised when Julia made such a smart point; that was characteristic of her.

I reread Julia’s exam in that class in order to prepare this letter. The exam was very solid, but I think it understated Julia’s ability.
She missed a couple of points that she could have made, and that meant that her grade was good rather than great. But the
exam was the work of a very smart person. (I did not know at the time that it was Julia’s exam; our exams are blind-graded.) I
write notes about each of the exams while I am grading them, and one of the notes I wrote about Julia’s exam was that, while it
did not cover all the ground it should have covered, it was unusually intelligent: it was the work of someone who not only had an
excellent understanding of the material but was able to go beyond the basics.

Julia is committed to advancing the rights of LGBTQ individuals and, as the saying has it, she walks the walk. In addition to her
position in OutLaw, she spent time, as an undergraduate, as a crisis worker answering telephone calls on a suicide prevention
hotline. I am sure she will carry that commitment into her career, and I am sure she will do outstanding work. I think she will be a
great person to have in chambers. I recommend her very enthusiastically.

Sincerely,

David A. Strauss
Gerald Ratner Distinguished Service Professor of Law

David Strauss - d-strauss@uchicago.edu
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WRITING SAMPLE 
 

Julia Crain 
5454 S. Shore Drive 
Chicago, IL 60615 

302-287-0484 
juliacrain@uchicago.edu 

 
 
 
 

 I drafted the enclosed brief for my LGBT Law course during my second year at The 

University of Chicago Law School. I was tasked with writing an amicus brief on the First 

Amendment issues found in a fictional fact pattern. The hypothetical case was filed in the Western 

District of Tennessee.  
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STATEMENT OF ISSUES 

1. Springfield High School punished Jacob for bullying another student who did not conform 

to sex stereotypes. The question presented is whether Jacob had a First Amendment right 

to verbally target and demean his classmate. 

2. Students at Springfield harassed an openly gay student until he killed himself. Bullies 

continue to harass LGBT Springfield students. So Springfield sought to protect its 

vulnerable students. The question presented is whether Springfield violated the First 

Amendment by implementing a policy that prohibits bullying based on sexual orientation 

and gender identity. 

3. Billie, a gender-nonconforming student, strives to resist sex stereotypes. He decided to 

express his femininity by wearing the ultimate symbol of teenage girlhood: a prom dress. 

But that was too daring for Springfield’s taste. The question presented is whether 

Springfield violated his First Amendment right to express unconventional views. 

 

STATEMENT OF FACTS 

 Homophobia haunts Springfield High School. It infests Springfield’s halls. It torments its 

targets. And to grave consequence: after relentless anti-gay bullying, a sixteen-year-old Springfield 

student took his own life. 

 Not much has changed in the two years since the student’s passing. But today, the school’s 

bigots target Billie. Billie, a gender-nonconforming junior, was assigned male at birth and 

continues to use male pronouns. He expresses his nonconforming gender identity, with the support 

of his therapist and parents, by way of his dress. He dons feminine attire. He grows his hair long. 

He wears makeup. He carries a purse.  
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 For Billie, Springfield High is a minefield. He is constantly dodging slurs; students 

regularly refer to him as a “faggot” and a “queer.” His appearance is the frequent target of students’ 

anti-LGBT vitriol.  

 Springfield Principal Diane Curtis knew she had to do something. So she instituted a new 

anti-bullying policy that “prohibit[s] bullying and discrimination based on race, ethnicity, religion, 

sex, sexual orientation, and gender identity.” 

 But the bullying continued. It reached an apex in the leadup to Springfield’s prom. After 

word got out that Billie planned to wear a dress to prom, Jacob, a student ringleader, began 

launching an attack. He rallied support among his lacrosse teammates. “It is ridiculous,” he told 

them, that “a dude is going to wear a dress at prom.” His plan? Mock Billie by clownishly wearing 

a dress to prom. He brought his buddies to the mall. He bought a garish wig. And he selected a 

racy dress. 

 To announce his plan, Jacob took a photo of the dress and posted it on Instagram. “Sexiest 

prom ever,” he captioned the post, and tagged Billie. His bait was clear. 

 Back at school, students lamented how “the whole controversy [was] going to turn the 

prom into ‘a joke’ and ruin it for everyone.” 

 Principal Curtis tried, again, to reign in the bullying. She punished Jacob for his post with 

a one-hour detention. If he kept the attacks on Billie going, she warned, he would neither attend 

prom nor play lacrosse for the rest of the season. 

 But in trying to settle the chaos, Principal Curtis went too far. She told Billie that he may, 

in no circumstance, wear a dress to prom. In so doing, she violated the First Amendment. 
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SUMMARY OF ARGUMENT 

Competing interests drive the tension in primary and secondary school speech 

jurisprudence. On the one hand, as “nurseries of democracy,” Mahanoy Area Sch. Dist. v. B. L. by 

& through Levy, 141 S. Ct. 2038, 2046 (2021), schools must empower young people to develop 

their own points of view. “On the other hand, the Court has repeatedly emphasized the need for 

affirming the comprehensive authority of the States and of school officials…to prescribe and 

control conduct in the schools.” Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 507 

(1969). Because school officials must “protect those entrusted to their care,” Morse v. Frederick, 

551 U.S. 393, 395 (2007), and because “no school could operate effectively if teachers and 

administrators lacked the authority to regulate in-school speech,” Mahanoy, 141 S. Ct. at 2050, 

schools may impose regulations on student speech that go beyond ordinary First Amendment 

limits. See e.g., Barr v. Lafon, 538 F.3d 554, 567–68 (6th Cir. 2008) (“First Amendment standards 

applicable to student speech in public schools…are unique, and courts accord more weight in the 

school setting to the educational authority of the school in attending to all students' psychological 

and developmental needs”). 

 Springfield High School struggled to balance these interests. When it punished Jacob for 

mocking Billie, it correctly distinguished “bullying and harassment targeting particular 

individuals,” Mahanoy, 141 S. Ct. at 2045, from “general statement[s] of discontent.” Doe v. 

Hopkinton Pub. Sch., 19 F.4th 493, 506 (1st Cir. 2021). It assumed responsibility for providing a 

learning environment free from harassment. It recognized its duty to protect the young people 

entrusted to its care. But when it prohibited Billie from expressing his gender identity, it caved to 

the “desire to avoid the discomfort and unpleasantness that always accompany an unpopular 

viewpoint.” Tinker, 393 U.S. at 509. 
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ARGUMENT 

I. The School Did Not Violate Jacob’s Free Speech Rights. 

A. Because of its responsibility to educate and protect students, Springfield has 

wide latitude to regulate its school environment.  

“The constitutional rights of students in public school are not automatically coextensive 

with the rights of adults in other settings.” Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 682 

(1986). Fourth Amendment precedent illustrates the disparities. On the one hand, adults get strong 

protection from the Court’s “reasonable expectation of privacy” test. Katz v. United States, 389 

U.S. 347, 360 (1967) (Harlan, J., concurring). They can expect to speak freely, without government 

eavesdropping, in enclosed public telephone booths. Id. They can expect to place their luggage 

into an overhead compartment, without the police squeezing it to determine its contents, on a 

Greyhound bus. See Bond v. United States, 529 U.S. 334, 338–39 (2000). On the other hand, 

students generally cannot expect privacy in schools. And so the Fourth Amendment affords them 

little protection. Schools may search students’ purses when they smoke cigarettes on school 

grounds. See New Jersey v. T.L.O., 469 U.S. 325, 339 (1985). Schools may subject student athletes 

to drug tests without reasonable suspicion. See Veronica Sch. Dist. 47J v. Acton, 515 U.S. 646, 

656 (1995).  

Students’ rights are especially different from those of adults when it comes to free speech. 

For example, the “special characteristics of the school environment,” Tinker, 393 U.S. at 506, 

require schools to ban speech that “materially disrupts classwork or involves substantial disorder 

or invasion of the rights of others.” Id. at 513. Outside of schools, the bar for banning speech is 

much higher. States may not even “forbid or proscribe advocacy of the use of force or of law 

violation except where such advocacy is directed to inciting or producing imminent lawless action 
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and is likely to incite or produce such action.” Brandenburg v. Ohio, 395 U.S. 444, 447 (1969). 

Furthermore, the Court welcomes disorder in the public sphere. See, e.g., Terminiello v. City of 

Chicago, 337 U.S. 1, 4 (1949) (the First Amendment “may indeed best serve its high purpose when 

it induces a condition of unrest, creates dissatisfaction with conditions as they are, or even stirs 

people to anger”); Cohen v. California, 403 U.S. 15, 25 (1971) (“[S]o long as the means are 

peaceful, the communication need not meet standards of acceptability”).  

The same is not true in schools. They have more leeway to regulate speech when it comes 

to crude language. Because of “society’s…interest in teaching students the boundaries of socially 

appropriate behavior,” Fraser, 478 U.S. 675, 681, schools may ban “lewd, indecent, or offensive 

speech.” Id. at 683. This narrowing of constitutional rights in schools makes sense. “As a practical 

matter, it is impossible to see how a school could function if administrators and teachers could not 

regulate on-premises student speech, including by imposing content-based restrictions in the 

classroom. In a math class, for example, the teacher can insist that students talk about math, not 

some other subject.” Mahanoy, 141 S. Ct. at 2050 (Alito, J., concurring). In addition, “the school’s 

authority and responsibility to act in loco parentis also includes the role of protecting other 

students from being maltreated by their classmates.” Chen Through Chen v. Albany Unified Sch. 

Dist., 56 F.4th 708, 722 (9th Cir. 2022) (emphasis in original). Furthermore, “the preservation of 

order and a proper educational environment requires close supervision of children.” T.L.O., 469 

U.S. at 339. 

B. In punishing Jacob for his Instagram post, Springfield did not overstep its 

authority. 

To assess the validity of a school’s regulation of student speech, the court must first 

determine what kind of regulation is at hand. The Supreme Court has, thus far, addressed four 
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kinds of student speech regulations: (1) bans on lewd speech, Fraser, 478 U.S. at 683; 

(2) regulations of speech “bear[ing] the imprimatur of the school,” Hazelwood Sch. Dist. v. 

Kuhlmeier, 484 U.S. 260, 271 (1988); (3) bans on “speech that can reasonably be regarded as 

encouraging illegal drug use,” Morse, 551 U.S. 393, 397; and (4) regulations of “disruptive” 

speech. Tinker, 393 U.S. at 516 n.1. Jacob’s post neither advocated for illegal drug use nor bore 

the imprimatur of the school. While the caption teased that this year’s prom would be the “sexiest 

ever,” he was not disciplined for the post’s lewdness. Rather, Principal Curtis took issue with it 

because of its disruptive effects. As such, the Tinker standard applies. 

 The question is whether “the school authorities had reason to anticipate that” Jacob’s post 

“would substantially interfere with the work of the school or impinge upon the rights of other 

students.” Id. at 509. An “undifferentiated fear or apprehension of disturbance” would not have 

been a sufficient basis on which they could act. Id. at 508. But that was not the case here. Jacob’s 

post targeted and demeaned another student. Because the school’s history of rampant homophobia 

signaled a need to curb anti-LGBTQ bullying, Springfield was well within its constitutional limits 

when it instituted its anti-bullying policy.  

 Some speech, including that which targets and degrades a specific student, is per se 

disruptive to the school environment. See, e.g., Kutchinski v. Freeland Cmty. Sch. Dist. No 22-

1748, 2023 WL 3773665, at *4 (6th Cir. June 2, 2023) (explaining that “schools must be able to 

prohibit threatening and harassing speech”) (internal citation omitted); Chen Through Chen v. 

Albany Unified Sch. Dist., 56 F.4th 708, 717 (9th Cir. 2022) (explaining that “students do not have 

a First Amendment right to ‘target’ specific classmates in an elementary or high school setting”); 

Mahanoy, 141 S. Ct. at 2045 (explaining that schools may regulate “serious or severe bullying or 

harassment targeting particular individuals”). For example, in Doe v. Hopkinton Pub. Sch., eight 
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students on the school hockey team exchanged demeaning Snapchat messages about their 

teammate; they ridiculed his appearance, mocked his voice, and insulted his family. 19 F.4th 493, 

497 (1st Cir. 2021). Vehement in its rejection of the students’ First Amendment claim, the court 

emphasized, “speech that actively encourages such direct or face-to-face bullying conduct is not 

constitutionally protected.” Id. at 508.  

 Courts have been reluctant to permit schools to sanction students when they express 

offensive views if they couch the views in broad terms. For example, in Nuxoll ex rel. Nuxoll v. 

Indian Prairie Sch. Dist. # 204, a school penalized a student for wearing a shirt that read “Be 

Happy, Not Gay,” to express his moral opposition to homosexuality. 523 F.3d 668, 670 (7th Cir. 

2008). But because he named no particular student, the court found that the school had 

overstepped. See id. at 676. After all, “There is a significant difference between expressing one's 

religiously-based disapproval of homosexuality and targeting LGBT students for harassment.” Id. 

at 679. (Rovner, J., concurring). The Tenth Circuit reached the same conclusion vis-à-vis general, 

offensive student speech versus specific, targeted student speech. See C1.G on behalf of C.G. v. 

Siegfried, 38 F.4th 1270, 1279 (10th Cir. 2022). In that case, a school had punished a student for 

captioning a Snapchat photograph of himself and his friends in World War II-type garb, “Me and 

the boys bout [sic] to exterminate the Jews.” Id. at 1274. The court found that the lack of “speech 

directed toward the school or its students” was dispositive, and the school had infringed on his free 

speech rights. See id at 1279. 

 Disruption to the school environment can manifest in a variety of ways. An “increase in 

absenteeism,” Barr, 538 F.3d at 560, a bout of “upset, yelling, or crying” students, Chen Through 

Chen, 56 F.4th at 713, “a decline in students’ test scores, [and] an upsurge in truancy,” Nuxoll, 523 

F.3d at 674, may indicate that disruption has, in fact, occurred.  
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 Jacob’s post disrupted the school environment. Rather than espousing general views on 

gender expression or gender identity, he singled Billie out. He identified Billie as the subject of 

his mockery by “tagging” him in the post. Even without the explicit identification, his target would 

have been obvious to his classmates; he shared a photograph of a dress with a snide caption about 

prom—after having publicly made fun of Billie for his decision to wear a dress to prom. Jacob’s 

post was part and parcel of his larger scheme to bully Billie.  

 What about the fact that Jacob made his post after school hours and while he was off 

campus? No matter. “The school's regulatory interests remain significant in some off-campus 

circumstances.” Mahanoy, 141 S. Ct. at 2045. For example, the Supreme Court in Mahanoy 

explicitly named off-campus “bullying” and “harassment” as within the school’s jurisdiction to 

regulate. Id. That case was about a high school student who, during her free time and while she 

was off campus, posted critical messages about the school’s cheerleading program on Snapchat. 

Id. at 2043. Unlike Jacob, the respondent in Mahanoy “did not identify the school in her posts or 

target any member of the school community with vulgar or abusive language.” Id. at 2047.  

The Court identified “three features of off-campus speech that often…distinguish schools’ 

efforts to regulate that speech from their efforts to regulate on-campus speech.” Id. at 2046. First, 

the idea that schools stand in for parents to “protect, guide, and discipline” the students under their 

care, carries less force when the students are at home with their parents. Id. Second, “regulations 

of off-campus speech, when coupled with regulations of on-campus speech,” impose a 24/7 ban 

on the given form of student speech. Id. Third, schools must strive to protect “unpopular ideas,” 

as “public schools are the nurseries of democracy.” Id. These factors pointed in favor of protecting 

the student speech in Mahanoy.  
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The Ninth Circuit assessed the Mahanoy factors in a recent off-campus student speech case 

and landed on the side of the school. See Chen Through Chen, 56 F.4th at 711. The student there 

created an Instagram account and “used the account to make a number of cruelly insulting posts” 

about specific classmates. Id. The posts were, according to the court, categorically different from 

speech that expresses an unpopular viewpoint. Id. at 722. “Students…remain free to express 

offensive and other unpopular viewpoints, but that does not include a license to disseminate 

severely harassing invective targeted at particular classmates in a manner that is readily and 

foreseeably transmissible to those students.” Id. at 722-23. The latter is unworthy of protection, 

regardless of time of day. Id. at 721. Furthermore, the court acknowledged that schools retain a 

duty to protect students from bullying, even when it takes place off campus. Id. at 722. “Indeed, a 

failure by the school to respond to (the student’s) harassment might have exposed it to potential 

liability.” Id. (emphasis in original). 

Likewise here, the school retained an interest in punishing Jacob for his speech, even 

though it took place off-campus. First, it was foreseeable that his harmful post would reach the 

school. The post itself indicates that Jacob wanted that to happen. By tagging Billie, Jacob ensured 

Billie would see it. In addition, other students were clearly his intended audience. Only they would 

know enough context—that Billie is gender nonconforming, and that he wished to wear a dress to 

prom—to catch the cruel joke. He wanted to instigate his classmates, and that is exactly what 

happened. Second, his targeted bullying was different in kind from the Mahanoy student’s broad 

statement of dissatisfaction. Where the respondent in Mahanoy expressed frustration with a school 

program, Jacob taunted another student because of his identity. When the Court worried about 

school restrictions effectively controlling “all the speech a student utters during the full 24-hour 

day,” this is not the kind of speech with which it was concerned. Mahanoy, 141 S. Ct. 2038, 2046. 
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Jacob’s speech here was disruptive to the school, even though it took place off campus, and the 

school was within its authority to punish him.  

C. Springfield’s anti-bullying policy is not overbroad. 

Jacob will likely argue that the policy is overbroad, as it may cover general expressions of 

anti-LGBT antipathy. 

“A law is overbroad under the First Amendment if it ‘reaches a substantial number of 

impermissible applications’ relative to the law's legitimate sweep.” Schickel v. Dilger, 925 F.3d 

858, 880 (6th Cir. 2019) (citation omitted). Courts are generally reluctant to strike down laws on 

overbreadth grounds. See, e.g., United States v. Sineneng-Smith, 140 S. Ct. 1575, 1581 (2020) 

(noting that “invalidation for First Amendment overbreadth is ‘strong medicine’ that is not to be 

‘casually employed’”) (citation omitted). That is especially true with regard to regulations of 

speech in primary and secondary schools. See, e.g., McCauley v. Univ. of the Virgin Islands, 618 

F.3d 232, 244 (3d Cir. 2010) (explaining that “the overbreadth doctrine warrants a more hesitant 

application in” primary and secondary schools “than in other contexts”). In addition, courts must 

strive to cure the overbreadth before striking a policy in its entirety. See, e.g. Sypniewski v. Warren 

Hills Reg'l Bd. of Educ., 307 F.3d 243, 259 (3d Cir. 2002) (noting that “a policy can be struck 

down only if no reasonable limiting construction is available that would render the policy 

constitutional”). Furthermore, “[I]t is important to recognize that the school district may 

permissibly regulate a broader range of speech than could be regulated for the general public, 

giving school regulations a larger plainly legitimate sweep.” J.S. ex rel. Snyder v. Blue Mountain 

Sch. Dist., 650 F.3d 915, 935 (3d Cir. 2011). Ultimately, the question is whether a school’s policy 

“cover[s] substantially more speech than could be prohibited under Tinker's substantial disruption 

test.” Saxe v. State Coll. Area Sch. Dist., 240 F.3d 200, 217 (3d Cir. 2001). 
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In primary and secondary schools, context may render otherwise permissible speech 

“disruptive.” Take, for example, dress code bans on clothing with the Confederate flag. 

Sometimes, such bans are unconstitutional. See e.g., Castorina ex rel. Rewt v. Madison Cnty. Sch. 

Bd., 246 F.3d 536, 544 (6th Cir. 2001) (holding that the constitutionality of a Confederate flag ban 

depends, in part, on whether the school had a history of race-based violence). Other times, they 

are not. For example, in Barr v. Lafon, “racial tension” plagued the high school. 538 F.3d 554, 566 

(6th Cir. 2008). Students marred its walls with racist graffiti. Id. at 567. “Hit lists” with Black 

students’ names cropped up around campus. Id. Racially-motivated violence erupted in the halls. 

Id. at 557. There, unlike elsewhere, the school officials “reasonably forecast that permitting 

students to wear clothing depicting the Confederate flag would cause disruptions to the school 

environment.” Id. at 566.  

Disruption may justify policies more expansive than bans on specific symbols. The racial 

hostility at the school in Sypniewski, 307 F.3d 243, illustrates the point. There, a white student had 

shown up to school in Black face; he “wore a thick rope around his neck tied in a noose.” Id. at 

247. Several white students formed “gang-like” groups and celebrated “White Power 

Wednesdays.” Id. They physically threatened other white students who associated with their Black 

peers. Id. The school responded by instituting the following policy: 

District employees and student(s) “shall not racially harass or intimidate other student(s) 

or employee(s) by name calling, using racial or derogatory slurs, wearing or possession of 

items depicting or implying racial hatred or prejudice. District employees and students shall 

not at school, on school property or at school activities wear or have in their possession 

any written material, either printed or in their own handwriting, that is racially divisive or 

creates ill will or hatred. Id. at 249. 
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Except for the phrase “ill will,” the policy, said the Third Circuit, was not overbroad. Id. at 265. 

“‘Racial harassment or intimidation by name calling’ is more likely disruptive in the Warren Hills 

schools than elsewhere.” Id. at 264. 

The pervasive homophobia at Springfield justifies the school’s proscription of “bullying 

and discrimination based on…sex, sexual orientation, and gender identity.” Anti-gay bullying 

drove a gay Springfield student to suicide just two years ago. Students today refer to Billie with 

homophobic slurs. They endlessly tease him for his appearance, as it does not conform with sex 

stereotypes. While in other contexts, general expressions of anti-gay antipathy may be protected 

speech, here, virulent anti-LGBT hostility “provides a substantial basis for legitimately fearing 

disruption.” Sypniewski, 307 F.3d 243, 262. As such, the policy legitimately regulates “bullying 

and discrimination based on…sex, sexual orientation, and gender identity” because of such 

speech’s disruptive effects. With regard to those characteristics, the policy is not overbroad. 

The policy’s language calls to mind Title VII’s proscription of workplace discrimination 

against an employee “because of such individual’s race, color, religion, sex, or national origin.” 

78 Stat. 255, 42 U. S. C. §2000e–2(a)(1). Title VII does not bar all harassment, only harassment 

that is “sufficiently severe or pervasive to alter the conditions of the victim’s employment and 

create an abusive working environment.” Harris v. Forklift Sys., Inc., 510 U.S. 17, 21 (1993) 

(internal citations omitted). Similarly, Title VI plaintiffs must show “‘severe or pervasive’ 

harassment” to establish a hostile environment claim. L. L. v. Evesham Twp. Bd. of Educ., 710 F. 

App'x 545, 549 (3d Cir. 2017) (internal citations omitted). Title IX is no different. See, e.g., Davis 

Next Friend LaShonda D. v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 631 (1999) (holding that a 

Title IX plaintiff “must show harassment that is so severe, pervasive, and objectively offensive, 
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and that so undermines and detracts from the victims' educational experience, that the victims are 

effectively denied equal access to an institution's resources and opportunities”). 

The same is true of Springfield’s anti-bullying policy. It proscribes “bullying and 

discrimination based on race, ethnicity, [and] religion” when such bullying and discrimination 

rises to the level of creating a hostile environment. In drafting the policy, Springfield’s 

administrators acted in recognition of a “longstanding interpretive principle: When a statutory term 

is ‘obviously transplanted from another legal source,’ it ‘brings the old soil with it.’” Taggart v. 

Lorenzen, 139 S. Ct. 1795, 1801 (2019) (internal citations omitted). Such a construction renders 

the policy fully compliant with the Tinker standard. Surely speech that creates a hostile school 

environment also substantially disrupts the school. 

D. Springfield’s anti-bullying policy does not amount to impermissible viewpoint 

discrimination. 

Jacob may also argue that Springfield’s policy is unconstitutional because it proscribes 

only some forms of bullying. In R.A.V. v. City of St. Paul, Minn., the Supreme Court invalidated 

an ordinance that regulated the display of symbols “which one knows or has reasonable grounds 

to know arouses anger, alarm or resentment in others on the basis of race, color, creed, religion or 

gender.” 505 U.S. 377, 380 (1992). The statute, as construed by the Minnesota Supreme Court, 

applied to “fighting words,” and thus “reached only expression ‘that the First Amendment does 

not protect.’” Id. at 381. Nonetheless, the making of content-based distinctions within a low-value 

category posed a constitutional problem. Id. at 383-84. The Court explained: 

[Low-value] areas of speech can, consistently with the First Amendment, be regulated 

because of their constitutionally proscribable content (obscenity, defamation, etc.)—not 

that they are categories of speech entirely invisible to the Constitution, so that they may be 



OSCAR / Crain, Julia (The University of Chicago Law School)

Julia  Crain 1352

19 

made the vehicles for content discrimination unrelated to their distinctively proscribable 

content. Thus, the government may proscribe libel; but it may not make the further content 

discrimination of proscribing only libel critical of the government. Id. 

A law may only make such content-based distinctions “when the basis for the content 

discrimination consists entirely of the very reason the entire class of speech at issue is 

proscribable.” Id. at 388.  

 Springfield acted within R.A.V’s limits when it banned “bullying and discrimination based 

on race, ethnicity, religion, sex, sexual orientation, and gender identity.” Bullying on the basis of 

“some immutable or at least tenacious characteristic,” Baskin v. Bogan, 766 F.3d 648, 655 (7th 

Cir. 2014), is the most invidious form of bullying. Such characteristics “bear [ ] no relation to 

ability to perform or contribute to society.” Frontiero v. Richardson, 411 U.S. 677, 686 (1973). 

And minorities within each of the listed categories have historically “been subjected to 

discrimination.” Lyng v. Castillo, 477 U.S. 635, 638 (1986). As such, discriminatory bullying is 

proscribable because the harm it inflicts is “the very reason the entire class of speech at issue is 

proscribable.” R.A.V, 505 U.S. at 388.  

 In the alternative, the R.A.V. limit does not apply in the primary and secondary school 

context. Primary and secondary school speech precedent veers most sharply from general First 

Amendment rules when it comes to viewpoint discrimination. Whereas, “[i]n the ordinary case it 

is all but dispositive to conclude that a law is content based and, in practice, viewpoint 

discriminatory,” Sorrell v. IMS Health Inc., 564 U.S. 552, 571 (2011), that is not so in schools. As 

the Sixth Circuit noted, “the Court in Tinker did not hold that a viewpoint-discriminatory rule in 

the schools would necessarily be unconstitutional; such a rule would still be constitutional if it met 

the disruption standard outlined in the opinion.” Barr, 538 F.3d at 570. 
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II. The School Violated Billie’s Free Speech Rights. 

A. By denying him the opportunity to wear a dress to prom, the school silenced 

Billie’s symbolic speech. 

“The First Amendment literally forbids the abridgment only of ‘speech,’ but” the Court has 

“long recognized that its protection does not end at the spoken or written word.” Texas v. Johnson, 

491 U.S. 397, 404 (1989). A broad array of expressive conduct—from flag burning, id. at 399, to 

go-go dancing, Barnes v. Glen Theatre, Inc., 501 U.S. 560, 565 (1991)—can implicate the First 

Amendment. Expressive conduct, in fact, lies at the heart of the Supreme Court’s school speech 

jurisprudence; the students in Tinker expressed their opposition to the Vietnam War by wearing 

black armbands. 393 U.S. 503, 504.  

Outside of the primary and secondary school context, the constitutionality of a regulation 

of expressive conduct depends on whether the regulation is “directed at the communicative nature 

of conduct,” Johnson, 491 U.S. at 406 (emphasis in original), or is “unrelated to the suppression 

of free expression.” United States v. O'Brien, 391 U.S. 367, 377 (1968). The former triggers strict 

scrutiny. See Johnson, 491 U.S. at 412. The latter triggers intermediate scrutiny. O’Brien, 391 U.S. 

at 377. Specifically, courts ask “whether the legislature enacted [the] challenged law (1) within its 

constitutional power, (2) to further a substantial governmental interest that is (3) unrelated to the 

suppression of speech, and whether (4) the provisions pose only an ‘incidental burden on First 

Amendment freedoms that is no greater than is essential to further the government interest.’” 84 

Video/Newsstand, Inc. v. Sartini, 455 F. App'x 541, 548 (6th Cir. 2011) (cleaned up). 

In the primary and secondary school context, courts assess the constitutionality of 

regulations of expressive conduct with the same tests they use to assess restrictions of pure speech. 

See, e.g., Waln v. Dysart Sch. Dist., 54 F.4th 1152, 1162 (9th Cir. 2022). In the present case, 
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Principal Curtis restricted the wearing of prom dresses to cisgender girls for two plausible reasons: 

(1) she sought to silence Billie’s expression of gender nonconformity, or (2) she sought to curb 

lewdness at Springfield. Neither justification, in the present circumstance, passes constitutional 

muster. Principal Curtis lacked a substantial basis for fearing disruption would ensue at the school 

as a result of Billie wearing a prom dress. Tinker, 393 U.S. at 513. It also would have been 

unreasonable for her to have regarded his wearing a dress as lewd. See B.H. ex rel. Hawk v. Easton 

Area Sch. Dist., 725 F.3d 293, 298 (3d Cir. 2013). 

The first step in the analysis is to determine whether the conduct being suppressed is 

“sufficiently imbued with elements of communication to fall within the scope of the First and 

Fourteenth Amendments.” Spence v. State of Wash., 418 U.S. 405, 409 (1974). Courts ask whether 

“[a]n intent to convey a particularized message was present, and [whether] the likelihood was great 

that the message would be understood by those who viewed it.” Johnson, 491 U.S. at 404. By 

wearing a dress to prom, Billie would have met both prongs. 

 Dress code departures may be sufficiently expressive to implicate the First Amendment—

but only if those departures are born from a desire to express more than individual style. The 

plaintiff in Blau v. Fort Thomas Pub. Sch. Dist., 401 F.3d 381 (6th Cir. 2005), was unable to meet 

this threshold. Like many girls in the sixth grade, the plaintiff Amanda wanted “to be able to wear 

clothes that ‘look [ ] nice on [her].’” Id. at 385-86. Her school’s dress code stood in the way of her 

doing so. Id. But “the First Amendment does not protect such vague and attenuated notions of 

expression—namely, self-expression through any and all clothing that a 12–year old may wish to 

wear on a given day.” Id. at 390. The student in Waln v. Dysart Sch. Dist., 54 F.4th 1152 (9th Cir. 

2022), on the other hand, did sufficiently demonstrate an intent to convey a particularized message 

through her dress code departure. Her school did not permit students to decorate their graduation 
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caps and gowns. Id. at 1157. Yet the student, “an enrolled member of the Sisseton Wahpeton 

Oyate, a Native American tribe,” wanted to adorn her cap with an eagle feather—an important 

symbol in her culture. Id. at 1155-56. The symbol takes on special significance in the school 

context, the court noted, due to the history of Native American school childrens’ forced 

assimilation. Id. “[B]y wearing an eagle feather at graduation, [she] sought to convey a particular 

message of academic achievement and resilience.” Id. at 1161.  

 A message must also be “readily underst[andable] by those viewing it.” Zalewska v. Cnty. 

of Sullivan, New York, 316 F.3d 314, 320 (2d Cir. 2003). When a female bus driver for the 

Department of Transportation asked to wear a skirt (because of her views on modesty), in violation 

of the Department’s pants-only policy, the Second Circuit wrote, “[I]t is difficult to see how 

Zalewska's broad message would be readily understood by those viewing her since no 

particularized communication can be divined simply from a woman wearing a skirt.” Id. at 317-

20. Similarly, when a high school teacher refused to wear a necktie, in violation of his school’s 

faculty dress code, the court said his message of disaffection—as communicated through his lack 

of necktie—was too “vague and unfocused.” E. Hartford Ed. Ass'n v. Bd. of Ed. of Town of E. 

Hartford, 562 F.2d 838, 857-58 (2d Cir. 1977). Nonetheless, clothing may effectively 

communicate information about its wearer. See, e.g., Zalewska, 316 F.3d 314, 319 (offering “the 

nun’s habit” and “the judge’s robes” as examples). The Zalewska court contrasted the female bus 

driver’s inapparent message with an on-point example: 

[T]here may exist contexts in which a particular style of dress may be a sufficient proxy 

for speech to enjoy full constitutional protection. A state court in Massachusetts, for 

example, found…that a male high school student's decision to wear traditionally female 

clothes to school as an expression of female gender identity was protected speech…This 
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message was readily understood by others in his high school context, because it was such 

a break from the norm. It sent a clear and particular message about the plaintiff's gender 

identity. Id. at 320. 

The legibility of the student’s nonconforming gender expression was dispositive.  

 To express his nonconforming gender identity, Billie could have chosen no symbol more 

legible than a prom dress. Few garments capture an era’s ideal of American femininity with such 

clarity. After all, prom occupies a singular place in the American teenage experience. Embedded 

into the popular imagination are prom scenes from classic coming-of-age movies: the iconic “hand 

jive” in Grease; the arrival of neck brace-clad Regina George in Mean Girls; the vicious prank in 

Carrie. And prom carries with it a slew of rigid, gendered customs. Boutonnieres for boys. 

Corsages for girls. Rented tuxedos for boys. Gowns for girls. By participating in the rite of prom, 

dressed in a gown, Billie’s intent to celebrate his gender nonconformity would have been 

unmistakable. 

 Like the armbands in Tinker, Billie’s dress expresses a political view. See Tinker, 393 U.S. 

503, 516 n.1. The Sixth Circuit recently described nonconforming gender identity as a subject of 

“passionate political and social debate,” Meriwether v. Hartop, 992 F.3d 492, 508 (6th Cir. 2021). 

Because “gender identity” is “a hotly contested matter of public concern,” Id. at 506, Billie’s 

expression is protected by the First Amendment. 

 B. The school violated the Constitution in silencing Billie’s symbolic speech. 

 Springfield may not ban Billie’s dress under Tinker. By wearing a dress, he would not have 

disrupted the school environment. When word got out about his plan, students did not protest. 

They did not turn away from their studies. They did not band together to cause a ruckus. Instead, 

they simply discussed the matter. To be sure, some were disappointed. They thought his wearing 
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of a dress was controversial. But that’s not enough to silence him under Tinker. See, e.g., Mahanoy, 

141 S. Ct. at 2047-48 (holding that the discussion of the respondent’s speech in an Algebra class 

was insufficiently disruptive to warrant discipline). Jacob’s response (creating his vicious 

Instagram post) was an outlier reaction. The record shows that only he exhibited an outsized 

reaction to Billie’s plan. Jacob’s choice to bully Billie is not, without more evidence of disruption, 

sufficient reason to silence Billie.  

 Nor may Springfield ban Billie’s dress under Fraser. Fraser permits schools to regulate 

“lewd, indecent, or offensive speech,” 478 U.S. 675, 683. But what about speech that may, to 

some, be distasteful, but that does not amount to lewd or indecent speech? The Third Circuit 

addressed the question in relation to a dispute over middle school students wearing breast cancer 

awareness bracelets that read, “I ♥ boobies! (KEEP A BREAST).” B.H. ex rel. Hawk v. Easton 

Area Sch. Dist., 725 F.3d 293, 297–98 (3d Cir. 2013). The bracelets, the court said, fell outside of 

Fraser’s scope. Id. at 298. “[S]peech that does not rise to the level of plainly lewd and that could 

plausibly be interpreted as commenting on political or social issues may not be categorically 

restricted.” Id. Likewise here, the speech at issue is not plainly lewd. By wearing a prom dress, 

Billie would be wearing an outfit no different than those of the girls at prom. There is no evidence 

that his dress would have been particularly revealing. Even so, there is no evidence that Springfield 

had implemented a policy requiring a level of modesty in dress. Therefore, any attempt to ban 

Billie’s dress on grounds of modesty rings hollow. C.f., Mahanoy, 141 S. Ct. at 2047. (“[T]he 

school has presented no evidence of any general effort to prevent students from using vulgarity 

outside the classroom”). In addition, Billie’s dress, like the breast cancer awareness bracelets, 

would serve as social commentary. Springfield may not invoke Fraser with impunity. 
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CONCLUSION 

 For the foregoing reasons, the court should dismiss Jacob’s free speech claims and affirm 

Billie’s right to express his nonconforming gender identity at the Springfield prom. 
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Additionally, my letters of recommendation from Eric Johnson (Deputy Chief; Department of 
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Georgetown Law
600 New Jersey Avenue, NW

Washington, DC 20001

March 27, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510‑1915

Dear Judge Walker:

I understand Michael Crowley has applied for a clerkship in your chambers. Michael is a skilled, mature student with a strong
work ethic. I have been very impressed with him and recommend him highly.

As you know, Michael was a student in Georgetown’s evening program. The evening students are an impressive group; most of
them work full time while carrying a course load that is only slightly lighter than our full-time students. While in law school,
Michael was an officer in the U.S. Army Reserves and worked full time as a civilian at the Department of Defense. He also
participated in a number of extracurricular activities during law school, including working as a managing editor of Georgetown’s
Journal of National Security Law & Policy and as a student law scholar at the Center for the Constitution. Despite all of these
obligations, he was a conscientious and successful law student. Michael graduated from law school with a strong record and has
gone on to be an associate at a reputable law firm.

I first met Michael in the fall of 2020, when he asked me to supervise him on an independent study research project. In his
paper, Michael analyzed whether there were due process limitations on the U.S. government’s ability to identify and punish
companies as part of an effort to secure the supply chain. The final paper was substantively excellent, well-written, and well-
organized. He received an A for the independent study.

Michael was also a student in my “Cyber and National Security” seminar in the fall of 2021. The course explores the challenges
of applying domestic and international law to cyber problems. It covers many thorny issues related to malicious hacking,
particularly by foreign actors. For example, we looked at criminal prosecution of cybercrimes under the Computer Fraud and
Abuse Act; how cybersecurity measures can implicate Fourth Amendment and privacy concerns; and a variety of legal issues
related to private sector efforts to address cyber threats. Michael’s final paper looked at the legal and practical issues that
private sector companies face in preparing for and responding to data breaches and ransomware attacks. The paper provided
clear and practical analysis and recommendations. It was ambitious and well written. Michael received an A- in the class.

Michael’s is a talented writer with a strong work ethic. I believe he would be an excellent judicial clerk. Please let me know if I
can provide any additional information.

Sincerely,

Mary B. DeRosa
Professor from Practice
Georgetown Law
mbd58@georgetown.edu
202-841-2415

Mary DeRosa - mbd58@law.georgetown.edu - 202-841-2415
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March 27, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510‑1915

Dear Judge Walker:

I write to recommend Michael Crowley for a clerkship. As one of Mike’s supervising attorneys at the Department of Justice, I can
speak with confidence about Mike’s legal research and writing skills, and his professional demeanor.

Our office leads the Department of Justice’s work in protecting national security from risks arising from foreign investments and
transactions, telecommunications, technological supply chains, and related aspects of data security, cybersecurity and
economic security. We regularly advise senior leadership on a range of legal and policy issues often at the intersection of
emerging technology, foreign investment and national security, and work closely with the National Security Council and other
interagency partners to address these issues. Attorney caseloads are significant, and cases are complex. Interns are expected
to analyze and brief on sophisticated points of law, develop factual records and – in some cases – provide input on policy
decision points.

Mike performed beyond expectations during his internship with our office. As a supervisor, and as a former federal district court
clerk, I appreciate how critical legal research and writing skills are to a successful clerkship and the practice of law. Mike
demonstrated exceptional research and writing skills during his tenure, quickly adapting to the unique legal and policy issues
addressed by our office. Although Mike worked on a range of projects during his internship – including one of the first
enforcement actions under the Foreign Investment Risk Review Modernization Act – he worked closely with me on a
memorandum analyzing proposed language for a draft executive order addressing risks related to the United States’
telecommunication networks. Mike’s well-researched memorandum provided me with a solid foundation for assessing the law
and tailoring an appropriate response to senior leadership and other policymakers. I believe this example illustrates the strong
research and writing skills that Mike would bring to your Chambers.

As a legal intern, Mike also sought feedback for each substantive assignment. Unlike many interns – and particularly those with
less professional experience – he quickly appreciated that the demands of legal writing in practice can differ from those in law
school, and adapted accordingly. This willingness to review critically and objectively his work will serve Mike well in the close
working relationships required in a federal clerkship.

Without question, Mike will be a fine addition to Chambers and your staff. He is a driven young man, who possesses a solid work
ethic, and a positive attitude. He has set high goals for himself, and I fully expect him to meet – if not exceed – those goals. I
give Mike my unequivocal recommendation, and trust that he will approach the demanding work of a federal clerk with the same
commitment he brought to our office.

If desired, I would be happy to comment further by phone or email. I can be reached at 202.514.9476 or
eric.s.johnson@usdoj.gov.

Sincerely,

/s/ Eric S. Johnson .
Eric S. Johnson
Principal Deputy Chief
National Security Division, Foreign Investment Review Section

Eric Johnson - eric.s.johnson@usdoj.gov
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Georgetown Law
600 New Jersey Avenue, NW

Washington, DC 20001

March 27, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510‑1915

Dear Judge Walker:

I am pleased to write in strong support of the application of Michael Crowley for a judicial clerkship.

Mike was a student in my Federal Courts class in the Fall 2021 semester. He was a pleasure to have in the class, and he made
positive contributions to our discussion of the complex material that we covered—which included issues of justiciability,
sovereign immunity, federal-question jurisdiction, habeas corpus, and the law governing suits under 42 U.S.C. § 1983. Mike’s
deep interest in the subject matter of the course was evident not only from his class participation but also from his close
attention outside of class to matters of relevance to the course that arose during the semester.

Mike is very likeable and will be a welcome presence in chambers, and his considerable employment and academic experience
should make him an excellent law clerk. Mike’s ability to handle a full course load while also managing the responsibilities of a
demanding full-time position at the Department of Defense as well as the rigors of Army Reserve membership is a testament to
his extraordinary discipline and commitment to public service. And he has a strong interest in clerking, both because of his
interest in public service and his goal of pursuing a career as a litigator.

Please feel free to contact me (202-514-4053) if you would like any additional information.

Sincerely,

/s/ Michael S. Raab

Michael S. Raab

Michael Raab - raabm@georgetown.edu
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INTRODUCTION 

 Zachary Lewin, a student at St. Catherine University, suffers seizures and other serious 

health complications after Defendant Devin Conroy furnished unlimited and easily accessible 

alcohol to Zachary despite being visibly intoxicated. Compl. ¶¶ 4, 15. Defendant unilaterally 

planned and hosted a party at a family friend’s house which Zachary attended. Id. ¶ 3, 6. 

Defendant purchased mixing ingredients and provided unimpeded and unlimited access to a bar 

stocked with alcohol. Id. ¶¶ 4, 6. During the party, Defendant allowed Zachary, a stumbling and 

rowdy stranger, to leave the group of guests alone and access Defendant’s alcohol. Id. ¶ 9. 

Nearly an hour later, a guest called 911 after discovering Zachary unconscious and helpless in 

the bathroom. Id. ¶¶ 11, 12. Zachary’s blood alcohol level measured double Indiana’s .08% 

definition of legal intoxication forty minutes after being discovered. Id. ¶ 12.  

 Defendant has moved to dismiss this case pursuant to Federal Rule of Civil Procedure 

12(b)(6), asserting that the Indiana Dram Shop statute grants him immunity. The Indiana 

legislature included in that statute a specific exception that withholds immunity when furnishers 

of alcohol have actual knowledge the individual is visibly intoxicated at the time the alcoholic 

beverage is furnished; and their intoxication proximately causes injury. Ind. Code § 7.1-5-10-

15.5 (1996).  

 A 12(b)(6) motion to dismiss can be granted only when a complaint fails to allege 

“enough facts to state a claim to relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 

550 U.S. 544, 570 (2007).  This Complaint states a claim that is more than plausible. It alleges 

Defendant had actual knowledge Zachary was visibly intoxicated when he drunkenly stumbled 

and rowdily shouted after having unlimited, unsupervised, and unimpeded access to liquor; and 

registered a .16% blood alcohol level. Accordingly, the Motion to Dismiss should be denied.  
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STATEMENT OF FACTS 

On the weekend of September 15-16, 2018, Defendant Devin Conroy stayed in the home 

of Archibald Mattis, a family friend and liquor distributor who entrusted Defendant to safeguard 

his house while out of town. Compl. ¶ 3. Rather than monitor the house responsibly, Defendant 

planned, prepared, and hosted a party on September 16 attended by over a dozen people, 

including Zachary Lewin. Id. ¶ 4. In preparing for the party, Defendant purchased tonic, limes, 

sour mix, and Diet Coke—mixing ingredients used to craft palatable cocktails allowing for 

increased consumption. Id. Defendant placed these additives atop Mattis’ ten-foot-long bar fully 

stocked with liquor and other alcohols, encouraging guests to serve themselves. Id. ¶ 5.  

Zachary, invited by another guest, arrived to the party shortly after noon and was greeted 

by Defendant whom he did not know previously. Id. ¶ 6. Defendant encouraged Zachary, a 

stranger, to make himself at home and join the other guests who were helping themselves to 

Defendant’s open bar. Id. Zachary complied. Id. After nearly an hour of drinking cocktails, the 

guests refreshed their drinks and followed Defendant to the theater room to watch a football 

game. Id. ¶ 7. At the start of the second quarter, Zachary stood up to use the restroom but 

stumbled over another guest. Id. ¶ 9. After falling, Zachary pulled himself to standing, requiring 

the use of the wall to steady his shaky balance. Id. He then exited the room alone and rowdily 

shouted “Huzzah!” Id. Zachary served himself at least one additional drink in the living room but 

cannot confirm its strength nor ingredients because of his extreme intoxication. Id. ¶ 10. 

At the start of half-time, nearly an hour after Zachary left the theater alone, guest Naomi 

Zucco discovered 5’9”, 132-pound Zachary unconscious and helpless in the bathroom and 

immediately called 911. Id. ¶¶ 11, 12. Upon his admission to the hospital forty minutes later, 

Zachary’s blood alcohol content (BAC) measured .16%; double the .08% definition of legal 



OSCAR / Crowley, Michael (Georgetown University Law Center)

Michael J Crowley 1377

 

3 

 

intoxication in Indiana. Id. ¶ 12. Zachary’s injuries resulting from his intoxication and 

subsequent fall included a major concussion, subdural hematoma, and seizure disorder; all of 

which precluded him from continuing his actuarial science studies for St. Catherine University’s 

2018-2019 school year. Id. ¶ 15.  

STANDARD OF REVIEW 

 In resolving a Rule 12(b)(6) motion to dismiss, a court must accept the well-pled 

allegations of fact as true and construe them in favor of the plaintiff. Holloway v. Meyer, 311 Ill. 

App. 726 N.E.2d 678, 682 (2000). A complaint can be dismissed under Rule 12(b)(6) “only if it 

is clear that no relief could be granted under any set of facts that could be proved consistent with 

the allegations in the complaint.” Id. (citing Jones v. Gen. Elec. Co., 87 F.3d 209, 211 (7th Cir. 

1996)).  

ARGUMENT 

The Complaint states a claim upon which relief can be granted, and the Indiana Dram 
Shop statute does not shield Defendant from liability because Defendant had actual 
knowledge that Zachary was visibly intoxicated when Defendant furnished Zachary 

alcohol.  
 

Indiana’s Dram Shop statute does not shield Defendant from liability for Zachary’s 

injuries. Under Indiana statutory law, furnishers of alcohol may be liable for injuries that are 

proximately caused by an individual’s intoxication when the furnisher has actual knowledge the 

individual is intoxicated at the time the alcohol is furnished. Ind. Code § 7.1-5-10-15.5 (1996). 

The Indiana legislature did not intend for this provision to provide blanket immunity for 

furnishers of alcohol; rather, the legislature included a specific exception to the Dram Shop 

statute intended to emphasize that alcohol furnishers may be held liable for intoxicated-related 

injuries. Zachary’s Complaint establishes Defendant had actual knowledge of Zachary’s visible 

intoxication based on his access to unlimited alcohol, drunken physical and verbal behavior, and 
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blood alcohol level. As a result, Zachary’s Complaint surpasses the plausibility threshold, and 

the Indiana Dram Shop statute does not shield the Defendant from liability.  

The facts set forth in the Complaint establish that Defendant had actual knowledge of 

Zachary’s visible intoxication; Defendant does not dispute that he furnished Zachary alcohol nor 

that Zachary’s injuries were proximately caused by his intoxication. Defendant had actual 

knowledge that Zachary was intoxicated when Zachary stumbled over a guest and rowdily 

shouted alone in the nearby room. Compl. ¶ 9. This drunken behavior occurred after Defendant 

provided Zachary free rein to his bar stocked with liquor and mixing ingredients. Id. ¶ 6. 

Moreover, Zachary’s blood alcohol level measured .16% calculated up to one hour and forty 

minutes after Zachary’s last known drink. Id. ¶¶ 10-12. Because Defendant had actual 

knowledge of Zachary’s visible intoxication, the Defendant’s Motion to Dismiss should be 

denied.   

A. Defendant had actual knowledge that Zachary was visibly intoxicated because 
Zachary exhibited physical and verbal signs of drunkenness after unlimited access 
to alcohol and his blood alcohol levels indicated extreme intoxication.  

 

Defendant’s allegation of immunity is insufficient to overcome the lenient plausibility 

standard. Defendant had actual knowledge that Zachary was visibly intoxicated based on the 

kind and quantity of alcohol Defendant provided, Zachary’s drunken physical and verbal 

behavior, and Zachary’s extremely high blood aclohol levels. For nearly an hour, Zachary drank 

unlimited cocktails in the prescense of Defendant, who granted Zachary free rein to use his open 

bar despite being a stranger. Zachary exhibited signs of visible intoxication when he stumbled 

over a guest and rowdily shouted alone in the next room. Despite this concerning behavior, 

Defendant continued to allow Zachary unsupervised, uninterrupted, and unlimited access to his 

alcohol. Zachary was so intoxicated and helpless that he cannot remember the contents of his 
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next drink alone. Furthermore, Zachary’s BAC measured .16%, double the legal definition of 

intoxiction, indicating that Defendant had inferential knowledge of Zachary’s intoxication.   

Actual knowledge is judged by circumstantial evidence including the kind and quantity of 

alcohol the individual is known to have consumed and the individual’s behavior. See Meyer v. 

Beta Tau House Corp., 31 N.E.3d 501, 514 (Ind. Ct. App. 2015); Booker, Inc. v. Morrill, 639 

N.E.2d 358, 362 (Ind. Ct. App. 1994); Ashlock v. Norris, 475 N.E.2d 1167, 1170 (Ind. Ct. App. 

1985); Delta Tau Delta v. Johnson, 712 N.E.2d 968, 974 (Ind. 1999).  

The kind and quantity of alcohol an individual consumes affects whether the furnisher 

has actual knowledge of the individual’s intoxication. Meyer, 31 N.E.3d at 514; Ashlock, 475 

N.E.2d at 1170. In Ashlock, the defendant found his intoxicated friend with a half-consumed 

cocktail before her. 475 N.E.2d at 1170. Over the next two hours, she finished the cocktail, drank 

another, and consumed three shots of liquor in the defendant’s presence. Id. The court found that 

the defendant, who was no ordinary “disinterested bystander. . . .” may have known his friend 

was intoxicated based on the kind and quantity of alcohol she consumed, despite his claim that 

she did not appear intoxicated initially. Id. at 1171. In contrast, in Meyer, the court found no 

evidence of actual knowledge when a fraternity brother only drank two cocktails over the course 

of the entire night. Meyer, 31 N.E.3d at 514. Additionally, there was no evidence that the 

fraternity brother’s behavior suggested intoxication. Id.   

An individual’s behavior at the time alcohol is furnished and condition after leaving the 

furnisher’s presence also inform actual knowledge of visible intoxication. See Ashlock, 475 

N.E.2d at 1170; Morrill, 639 N.E.2d at 362; Delta Tau Delta, 712 N.E.2d at 974-75. In Ashlock, 

the court held that the defendant’s behavior did exhibit signs of intoxication when she fell down 

and required assistance to stand upright. 475 N.E.2d at 1168-71. Similarly, in Morrill, defendant 
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bartender, supported by other witnesses, argued the intoxicated patron whom he furnished 

alcohol did not exhibit signs of intoxication. 639 N.E.2d at 362. However, an expert testified that 

any person with a BAC of .21% “would manifest physical signs of intoxication.” Id. Therefore, 

the court held that a trier of fact could conclude the bartender had actual knowledge of the 

patron’s intoxication due to the patron’s condition after leaving. Id. at 362-63. In contrast, in 

Delta Tau Delta, the court held the defendant did not exhibit any signs of intoxication when the 

alcohol was furnished. 712 N.E.2d at 974. The defendant was more talkative than usual but did 

not exhibit signs of intoxication such as “rowdy[ness] or stumbling. . . .” Id. at 975. 

In our case, the facts set forth in the Complaint show that Defendant had actual 

knowledge of Zachary’s visible intoxication because Defendant provided unsupervised free rein 

to his liquor-stocked-bar despite not knowing Zachary. This unlimited and unimpeded access 

directly contributed to Zachary’s intoxicated behavior, evidenced by his stumbling, rowdiness, 

and elevated BAC.  

When Zachary arrived at Defendant’s party, Defendant encouraged him to join the small 

group of friends at the bar area. For nearly an hour, the party-goers drank strong cocktails, made 

more palatable by the tonic, limes, sour mix, and Diet Coke purchased and provided by 

Defendant. Like the intoxicated friend in Ashlock, Zachary drank these flavorful yet strong 

alcoholic drinks in the presence of Defendant and other guests. Unlike the defendant in Meyer 

who only drank two cocktails during the entire evening, Zachary drank so much alcohol in 

Defendant’s presence that he does not remember his first drink alone at the end of the football 

game’s first quarter. Moreover, like the irresponsible defendant in Ashlock, Defendant was no 

“disinterested bystander. . . .” 475 N.E.2d at 1171. Instead, Defendant was the host of the party 

and encouraged Zachary to join the guests at the bar despite not knowing him. Defendant was 
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also aware that Zachary refreshed his drink before following Defendant to the theater room. At 

no point did Defendant limit or responsibly supervise Zachary’s alcohol intake. Defendant 

granted Zachary, a stranger, unimpeded access to the bar which he was entrusted to safeguard.   

 Zachary also exhibited behavioral signs of intoxication after drinking the cocktails 

furnished by Defendant. Like the defendant in Ashlock, Zachary lost his balance and fell after 

tripping over another guest. Moreover, just as the defendant in Ashlock required assistance to 

stand, Zachary required the use of the wall to steady his balance. Zachary’s drunken behavior 

continued. After leaving the room alone, Zachary rowdily shouted “Huzzah!” Unlike the 

defendant in Delta Tau Delta, Zachary’s abnormal physical and verbal behavior were signs of 

rowdiness and stumbling, and therefore, visible intoxication. Furthermore, like the intoxicated 

patron in Morrill, Zachary’s BAC registered double the legal definition of intoxication. This 

suggests that Zachary’s clumsy and rowdy behavior was even more indicative of an intoxicated 

and helpless guest. Defendant may argue there is a temporal question as to when Zachary 

became visibly drunk, and his intoxication occurred after leaving the theater room. However, the 

Complaint clearly shows that Zachary cannot remember the contents of his first, and possibly 

only, drink alone because of his existing intoxication before he left Defendant’s presence in the 

theater room. Compl. ¶ 10.  

 Tripping in a room, requiring the use of a wall for balance, shouting alone, disappearing 

for an hour to use the bathroom, and registering a BAC double the legal definition of intoxication 

may not be indicators of visible drunkenness when viewed independently. However, when 

viewed collectively and in the setting of a stranger’s party with an unrestricted open bar filled 

with liquor, it is clear that the confluence of factors provided in the Complaint establish 
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Defendant had actual knowledge of Zachary’s intoxication. Consequently, Defendant’s Motion 

to Dismiss should be denied.  

CONCLUSION 

 Zachary Lewin’s Complaint has stated a plausible claim upon which relief can be 

granted.  Defendant had actual knowledge that Zachary was intoxicated when Zachary drunkenly 

tripped and fell, rowdily shouted, had unimpeded and unsupervised access to Defendant’s 

alcohol, and registered a .16% BAC. Therefore, Indiana’s Dram Shop statute does not shield 

Defendant from liability. Consequently, this Court should not grant the Motion to Dismiss, thus 

allowing Zachary’s case to proceed.   

 

DATED:      Feb 5, 2019                      2056500                                                      
Attorney for the Plaintiff 
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Defendant a complete and accurate copy of this Plaintiff’s Memorandum Opposing the 

Defendant Devin Conroy’s Motion to Dismiss, by placing a copy in the United States Mail, 

sufficient postage affixed and addressed as follows: 

Leslie Knope 
Knope & Haverford L.L.P. 

800 Park Street, Suite 1200 
Indianapolis, IN 46225 

 

DATED:     Feb 5, 2019         Michael Crowley                              

Attorney for the Plaintiff 
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LEENA DAI 
62 Prentiss St., Cambridge, MA 02140 · kdai@jd24.law.harvard.edu · (610) 551-2115 

 
 

June 12, 2023 
 
 
The Honorable Jamar K. Walker 
United States District Court for the Eastern District of Virginia 
Walter E. Hoffman United States Courthouse 
600 Granby Street 
Norfolk, VA 23510-1915 
 
 
Dear Judge Walker: 
 
 I am writing to apply for a clerkship in your chambers for the 2024–2025 or the 2025–2026 term.  
I am currently a second-year student at Harvard Law School and an editor of the Harvard Law Review.   
 
 Please find enclosed my resume, law school grade sheet, undergraduate grade sheet, and writing 
sample.  You will be receiving separately letters of recommendation from the following three professors: 
 
Professor Peter Murray 
pmurray@law.harvard.edu 
(617) 384-0031 

Professor Jess Fjeld 
jfjeld@law.harvard.edu 
 

Professor Ari Peskoe 
apeskoe@law.harvard.edu 
(617) 495-4425 

 
 During law school, my position as an Executive Editor for Harvard Law Review has sharpened 
my skills in legal research and writing.  Beyond learning Bluebook minutiae, I am constantly researching 
and editing legal scholarship for accuracy and concision.  From substantive source-characterization 
checks to overall structural revisions, I engage intimately with an article until the day of publication.  I 
would bring the same attention and commitment to a clerkship in your chambers. 
 

Thank you very much for your time and consideration. 
 

Sincerely, 
 

Leena Dai
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SIDLEY AUSTIN LLP.  Washington, DC.  Summer Associate, May 2023–July 2023 

• Conduct research and draft memo summarizing emerging trends in CERCLA enforcement 

• Draft client alert analyzing legal implications of the recent Supreme Court case Sackett v. United States on the 
scope of federal agency jurisdiction over "waters of the United States" 
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• Drafted various motions including Motions to Dismiss for § 1983 Monell claims, Americans with Disabilities Act 
claims, and Title VI claims, as well as oppositions to motions for attorney's fees 

• Conducted legal research on topics including: separation of powers under Boston's City Charter between City 
Council and Mayor in allocating annual budget; consent order terms and class action attorney's fees for frivolous 
appeals; and scope of 30(b)(6) witness depositions 

• Composed memo for City's Environmental Department on vertical federalism and preemption for ordinance on 
building construction and fossil fuel infrastructure 

 

HARVARD CYBERLAW CLINIC.  Boston, MA.  Student Advisor, Sep 2022–Dec 2022 
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• Researched electric coops and ethical and distributive issues of electric grid modernization 
 

KING & SPALDING LLP.  Washington, DC.  Summer Associate, May 2022–July 2022 
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screening memos.  Supporting documents included medical records, police records, trial transcripts, and affidavits 

• Drafted motion in limine and compiled expert witness reports for pro bono child custody case.  Researched 
opposing counsel's expert witnesses and drafted cross-examination questions 

• Compiled memo summarizing differences in argument between opposing counsel's appellate and distric t court 
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• Led all data projects for early-stage venture capital firm investing in health, clean energy, and sustainable foods 

• Managed three interns by drafting project proposals and supervising day-to-day tasks 
 

PERSONAL 

LANGUAGES: Mandarin (advanced), Spanish (proficient), Cantonese (basic), French (basic)  

HOBBIES: Backpacking (Everest Base Camp, Tour du Mont Blanc), Muay Thai, videogames (competitive Tetris) 
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A student is in good academic standing unless otherwise indicated.

Accreditation

Harvard Law School is accredited by the American Bar Association and has been accredited continuously since 1923.

Degrees Offered

J.D. (Juris Doctor)
LL.M. (Master of Laws)
S.J.D. (Doctor of Juridical Science)

Current Grading System

Fall 2008 – Present: Honors (H), Pass (P), Low Pass (LP), Fail (F), Withdrawn (WD), Credit
(CR), Extension (EXT)

All reading groups and independent clinicals, and a few specially approved courses, are graded 
on a Credit/Fail basis. All work done at foreign institutions as part of the Law School’s study 
abroad programs is reflected on the transcript on a Credit/Fail basis. Courses taken through 
cross-registration with other Harvard schools, MIT, or Tufts Fletcher School of Law and 
Diplomacy are graded using the grade scale of the visited school.

Dean’s Scholar Prize (*): Awarded for extraordinary work to the top students in classes with law 
student enrollment of seven or more.

Rules for Determining Honors for the JD Program
Latin honors are not awarded in connection with the LL.M. and S.J.D. degrees.
May  2011 - Present
Summa cum laude To a student who achieves a prescribed average as described in 

the Handbook of Academic Policies or to the top student in the 
class

Magna cum laude Next 10% of the total class following summa recipient(s)
Cum laude Next 30% of the total class following summa and magna

recipients

All graduates who are tied at the margin of a required percentage for honors will be deemed to 
have achieved the required percentage. Those who graduate in November or March will be 
granted honors to the extent that students with the same averages received honors the previous 
May.

Prior Grading Systems
Prior to 1969: 80 and above (A+), 77-79 (A), 74-76 (A-), 71-73 (B+), 68-70 (B), 65-67(B-), 60-64 
(C), 55-59 (D), below 55 (F)

1969 to Spring 2009: A+ (8), A (7), A- (6), B+ (5), B (4), B- (3), C (2), D (1), F (0) and P (Pass) 
in Pass/Fail classes

Prior Ranking System and Rules for Determining Honors for the JD Program
Latin honors are not awarded in connection with the LL.M. and S.J.D. degrees.
Prior to 1961, Harvard Law School ranked its students on the basis of their respective averages.  
From 1961 through 1967, ranking was given only to those students who attained an average of 
72 or better for honors purposes.  Since 1967, Harvard Law School does not rank students.

1969 to June 1998 General Average
Summa cum laude 7.20 and above
Magna cum laude 5.80 to 7.199
Cum laude 4.85 to 5.799

June 1999 to May 2010
Summa cum laude General Average of 7.20 and above (exception:  summa cum laude for 
Class of 2010 awarded to top 1% of class)
Magna cum laude Next 10% of the total class following summa recipients
Cum laude Next 30% of the total class following summa and magna
recipients

Prior Degrees and Certificates
LL.B. (Bachelor of Laws) awarded prior to 1969.
The I.T.P. Certificate (not a degree) was awarded for successful completion of the one-year 
International Tax Program (discontinued in 2004).
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June 08, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510-1915

Dear Judge Walker:

It is a great pleasure for me to submit to you this letter of recommendation in behalf of Leena Dai, HLS 2024, as an applicant for
your judicial clerkship commencing in 2024.

Leena Dai was a member of my course on Evidence during the fall semester 2022. She was a prepared and helpful contributor to
our class discussion. Her examination was graded “Honors" which would put it in the top 20% of examinations in a class of 49
students. Her performance on Part II of the exam, which featured short answers to evidence questions raised during the course of
a hypothetical trial, was particularly strong. It is worth noting that her work in three other courses taken during the fall semester of
her second year was rated "Honors” as well.

Leena’s HLS credentials are further augmented by her work as Executive Editor of the Harvard Law Review, which should be
excellent preparation for the kind of work she would be doing as a judicial clerk. She has rounded out a strong academic
background with a year studying in Peking, China.

Leena and I have had the opportunity to discuss her potential future paths both at a student luncheon and later individually. She
has a strong orientation toward public interest law which is evident in her summer work at the Conservation Law Foundation and
in her fall 2022 clinical placement at the Harvard Cyberlaw Clinic.

In my judgment Leena Dai is an excellent prospect for your clerkship, for which she has my enthusiastic recommendation.

Sincerely,

Peter L. Murray
Visiting Professor of Law

Peter Murray - pmurray@law.harvard.edu - 617-384-0031
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June 12, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510-1915

Dear Judge Walker:

I am pleased to recommend Harvard Law School student Leena Dai for a judicial clerkship. I have had the pleasure of working
with Leena first during her participation as a student in the Clinic and related Cyberlaw Clinic Seminar during the fall semester,
2022. Since then, I also supervised her case comment for the Harvard Law Review as well as her independent clinical at the City
of Boston Law Department in the spring semester, 2023. Leena stands out among her peers for her diligence, professionalism,
and extraordinary level of insight. I think she will make an exceptional law clerk.

By way of background, I am a Lecturer on Law at Harvard Law School and the Assistant Director of the Cyberlaw Clinic, a clinical
program that is based at the Berkman Klein Center for Internet & Society, where we focus our practice at the intersection of social
justice, law, and technology. I supervise students in the Clinic and co-teach the Clinic seminar, which students take concurrently,
as well as other classes at the law school. Before coming to Harvard, I practiced law first at a large law firm and then in-house at
a public media organization. I write from years of experience supervising students, legal interns, and junior attorneys.

Leena earned a Dean’s Scholar designation for her extraordinary work in the Cyberlaw Clinic seminar, and a grade of Honors for
the clinical component. As part of the seminar, Leena and her peers were required to present on a challenge they encountered in
client representation. Leena’s presentation was a model, capturing the nuance of the assignment. Leena’s client advocates for an
electrical grid update known as transactive energy, and the field is complex and technical, but the compelling PowerPoint
presentation Leena designed effectively communicated the fundamentals of the system to her classmates. On that foundation,
Leena led a sophisticated discussion of the ethical and social justice implications of transactive energy, including how to engage
her engineer client—who was more interested in how to build the system than its social implications—in these discussions. We
have more than 30 students in the Clinic seminar each semester; it is a credit to Leena that nearly a year later, I retain the
substance of her presentation as well as great confidence in her communication skills.

Leena was supervised in the Cyberlaw Clinic by my colleague Susan Crawford, who also expressed her admiration for the way
that Leena took on a “complex, novel, and challenging project,” and “conquered the material.” Susan also complimented Leena's
professionalism, thoughtful questions, and ability to develop rapport with her client, concluding that her “commitment to
development and growth is nothing short of inspiring… She is an extraordinarily talented person, and she will be an enormously
valuable lawyer.”

My colleague’s observation that Leena is unusually engaged in her growth and development is apt. I do not generally find that
students who are as strong in their writing and legal analysis as Leena is seek out and incorporate feedback to the extent that she
does. Both in supervising her case comment and her independent clinical, I was struck by the incisive questions she put to me as
well as the strength of her revision and reflection processes.

I was surprised, when reviewing her transcript to compose this letter, that her grades, particularly during 1L, were not especially
strong. My suspicion is that Leena’s talents are more apparent in a workplace than a lecture hall. I do not doubt that as a clerk,
she will apply those talents to understand her judge’s needs in perfect detail—she does not cut corners—and deliver exceptional
work product.

Leena’s ultimate career goal is to litigate on behalf of state or local government, in an attorney general’s office or city law
department. I believe that she will take advantage of her clerkship to study and unpack the written and oral arguments of the
parties appearing before her judge, to better craft persuasive advocacy in future. Her research and writing skills are already
impressive, and this will be an opportunity to refine them even further under her judge’s mentorship.

I believe Leena to be an exceptional young attorney, and recommend her unreservedly. The chambers that brings her on will be
lucky indeed. Please feel free to contact me at jfjeld@law.harvard.edu if you have further questions or if there is anything I can do
in support of Leena’s application.

Very truly yours,

Jessica Fjeld
Lecturer on Law, Harvard Law School
Assistant Director, Cyberlaw Clinic

Jessica Fjeld - jfjeld@law.harvard.edu
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June 14, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510-1915

Dear Judge Walker:

I am pleased to recommend Leena Dai. I appreciate her commitment to excellence in my class and have been impressed with the
quality of her research and writing. A clerkship will be a good fit, and I have every reason to believe she would be a valuable
member of a judicial office.

Leena was an active and engaged student in my energy law course this past semester. Each student in the course must complete
a paper analyzing material from the class syllabus and a research paper on any topic that connects to the course. I encourage
students to meet with me about their research to ensure that they are selecting a relevant and viable topic. Leena took full
advantage of this opportunity. Through meetings, after-class discussions, and emails, Leena refined her research topic and
ultimately landed on a novel topic that tied her interest in property law to energy law. Throughout the process, Leena was
prepared. She came to each meeting with new ideas, research, and specific questions. I appreciated that our meetings were
productive, and that Leena was responsive to feedback and easy to talk to.

Leena’s research paper was about disputes between homeowners associations and their residents over solar power installations,
and the roles that state solar rights laws play in those cases. With little existing academic research to draw from, Leena
investigated common law doctrines, statutes, and cases from several states. She identified the key legal issues, highlighted
relevant points of comparison, and developed an original taxonomy of the material. Her paper reflected a sophisticated
understanding of the case law and was among the best in the class.

Across both of her papers for the class, Leena’s writing was well-organized and straightforward. She demonstrated an ability to
dive into complicated regulatory schemes, identify relevant information, and accurately summarize the key takeaways. With these
skills, I have no doubt that Leena will be an excellent clerk and will go on to be an outstanding lawyer.

Please feel free to email or call if you would like to discuss Leena’s qualifications.

Sincerely,

Ari Peskoe
Director
Harvard Electricity Law Initiative
apeskoe@law.harvard.edu

Ari Peskoe - apeskoe@law.harvard.edu
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WRITING SAMPLE 

 
 

Leena Dai 
62 Prentiss St. 

Cambridge, MA 02140 
(610) 551-2115 

 
 
 
 In May 2022, as an incoming 2L at Harvard Law School, I prepared the attached case comment 
for the Harvard Law Review write-on competition.  The case comment critiques the Fifth Circuit’s 2021 
decision, United States v. Smith, in which the court held that touching alone does not constitute actual 
possession under the federal felon-in-possession statute.  
 
 While I have edited the piece since submission for Bluebook and other minor formatting 
revisions, the piece has not been edited by anyone other than myself.  I have received permission from the 
Harvard Law Review President to use this case comment as a writing sample.  
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The Supreme Court’s 1962 ruling in Robinson v. California1 prohibited the criminalization of 

statuses like alcoholism and addiction, echoing the common law tenet that crimes must involve a guilty act.  

However, the Court mitigated the ruling’s effectiveness by retaining the validity of statutory crimes of 

possession.2  Possession falls in the gray area between a status and an actus reus: it is non-violent, it is 

inchoate, and there is no specific conduct associated with it.  As a result, lower courts have wrestled with a 

wide swath of physical acts to determine what “possession” includes.  Recently, in United States v. Smith,3 

the Fifth Circuit held that simply touching a gun is insufficient for conviction under  

18 U.S.C. § 922(g), which prohibits felons from possessing firearms.  While a positive step in cabining 

broad interpretations of “possession,” the Fifth Circuit’s holding that touching alone is never enough to 

qualify for possession simply raises the threshold for conviction, resulting in fewer false positives (that is, 

conviction of benign conduct) but also more false negatives (that is, failure to convict and deter dangerous 

conduct).  To reduce both types of error, the court should have based its reasoning on the relationship 

between the defendant’s physical act and the creation of risk, which is the underlying policy rationale 

behind crimes of possession.  This would have encouraged a reengagement with the question of why we 

punish, as well as crafted the rules to better serve the aims of reducing overall societal risk and transitioning 

felons back into their communities. 

Tredon Smith was a felon who had been convicted in 2015 for aggravated assault with a deadly 

weapon.4  He was reportedly the leader of a gang in Texas that was known for burgling vehicles, drug 

trafficking, and stealing and selling firearms.5  Sometime prior to April 2019, Smith touched a .38 caliber 

revolver while visiting a friend’s house.6  The revolver was later recovered by police officers as a stolen 

item along with two other firearms.7  Smith was arrested as a suspect for theft of the guns.8  During the 

 
1 370 U.S. 660 (1962). 
2 Id. at 664. 
3 997 F.3d 215 (5th Cir. 2021). 
4 Factual Basis, 2–3. 
5 Smith, 997 F.3d at 225. 
6 Id. at 218. 
7 Id. 
8 See id. 
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interrogation, the detective showed Smith pictures of the firearms and asked him “why his fingerprints 

would be on them.”9  Smith responded, “I don’t remember touching the rest of those guns, but I know for 

a fact I touched the .38 [revolver].”10  Two months later, police arrested Smith on a second occasion in 

reference to several reports of late-night vehicle burglary.11   The owner of one of the cars stated that the 

burglars had attempted to steal two rifles from the vehicle, as the guns had previously been tucked in the 

backseat but were found leaning against the center console.12  In response to these incidents, Smith was 

indicted on two charges for violating 18 U.S.C. § 922(g)(1), which prohibits felons from actually or 

constructively possessing firearms — once for touching the revolver at his friend’s house, and once for 

moving the guns in the burgled vehicle.13 

 Smith submitted a guilty plea to the U.S. District Court for the Western District of Texas on the 

count of touching the revolver at his friend’s house,14 while the government dropped the charge for the two 

rifles in the car.15  The district court accepted “touching” the firearm as sufficient basis for conviction of 

“possession” under § 922(g)(1) and sentenced Smith to fifty-seven months of imprisonment and three years 

of supervised release.16  Smith subsequently appealed to the U.S. Court of Appeals for the Fifth Circuit, 

arguing that mere touching does not equate to possession, and that he pleaded guilty only because he 

mistakenly thought it was.17   

The Fifth Circuit vacated and remanded.18  Writing for the panel, Judge Haynes held that the district 

court was in plain error for accepting Smith’s guilty plea because touching alone is insufficient to convict 

for possession. 19  To find plain error, Judge Haynes applied the framework of Rule 52 of the Federal Rules 

of Criminal Procedure and Puckett v. United States.20  Under this framework, reviewing courts ask whether 

 
9 Factual Basis, supra note 4, at 2. 
10 Id. 
11 Id. at 1. 
12 Id. 
13 Smith, 997 F.3d at 226. 
14 Consent to Administration of Guilty Plea and Fed. R. Crim. P. 11 Allocation by United States Magistrate Judge. 
15 Smith, 997 F.3d at 226. 
16 Id. at 218. 
17 Id. at 225. 
18 Id. at 218. 
19 Id. at 224. 
20 556 U.S. 129, 135 (2009). 
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there was a “clear or obvious error” of law that affected the defendant’s substantial rights.21  If so, the court 

may exercise discretion to correct the error if it “seriously affect[ed] the fairness, integrity, or public 

reputation of judicial proceedings.”22 

In answering the first part of the inquiry, Judge Haynes determined that the district court clearly 

erred in accepting the guilty plea, as Smith’s touching did not amount to possession. 23  Judge Haynes 

declared that for both constructive and actual possession, “absent some indication that the defendant 

controlled the firearm, conviction is improper under either theory.” 24  Smith’s case involved actual 

possession, since the government had abandoned any constructive possession claim because the gun was at 

Smith’s friend’s house.25  In reaching her conclusion that Smith did not exercise control over the 

revolver — and thus did not actually possess it — Judge Haynes offered three supporting arguments. 

First, the government’s evidence from the interrogation failed to prove that Smith exercised control 

over the guns.  The government had not produced evidence of Smith’s DNA on the guns; instead, the 

detective had simply asked him “why his fingerprints would be there.”26  Such lines of questioning, 

according to Judge Haynes, were not “evidence of a fact,” as the detective asked the same question about 

the two guns Smith had not touched at all.27  Judge Haynes was also unconvinced that Smith’s ability to 

identify the caliber of the revolver without the officer’s prompting was indicative of prior control.28  Such 

information could be deduced simply by looking at the photo.29  Second, Judge Haynes applied a textualist 

approach to find that both dictionary definitions as well as the commonsense understanding of the word 

“possess” do not encompass mere touching.30  She explained that “to possess something is to control it” or 

“to be master of” the thing.31  Including tactile feeling would “wildly expand the logical definition” of the 

 
21 Smith, 997 F.3d at 219. 
22 Id. 
23 Id. at 224. 
24 Id. at 219. 
25 Id. at 220. 
26 Id. at 220. 
27 Id. 
28 Id. 
29 Id. 
30 Id. at 221–23. 
31 Id. at 221. 
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word.32  Finally, Judge Haynes cited Fifth Circuit precedent as well as other circuit case law supporting the 

assertion that touching alone does not establish physical dominion over the item.33   

After establishing the presence of a clear error, Judge Haynes found that the error negatively 

affected Smith’s substantial rights and was therefore not harmless.  According to Smith, but for his mistaken 

belief that touching amounts to possession, he would not have pleaded guilty  to the charge.34 

Judge Haynes then argued that the error so egregiously undermined the integrity of the judicial 

proceedings that the court should exercise its right of correction by vacating and remanding the case.  She 

explained that “the fact that Smith is or could be innocent . . . is reason alone . . . to correct the district 

court’s error.”35  Further, even if Smith could seek other post-conviction remedies, correcting the error 

directly on appeal was the superior option because it would provide Smith with relief without further 

delay.36 

Judge Smith wrote a dissenting opinion.  According to Judge Smith, fingerprint evidence suffices 

to show actual possession, which brevity of contact does not negate.37  He rejected the majority’s argument 

on factual and legal grounds.  On the facts, Judge Smith argued that the majority failed to consider the entire 

record beyond the plea colloquy in reviewing for error.  He underscored the Defendant’s reputation as a 

criminal, as well as accused the Defendant of disingenuously seeking to “unwind” his part of the plea 

bargain he had previously struck with the government to drop his other charge.38   

On the majority’s legal analysis, Judge Smith excoriated their reasoning as unsound.  First, he 

argued that they confused constructive possession with actual possession.  According to Judge Smith, the 

majority applied precedent that involved constructive rather than actual possession, erroneously 

transplanting the “ownership” requirement for the former onto the latter39 while ignoring precedent on 

 
32 Id. at 222. 
33 Id. at 224. 
34 Id. at 225. 
35 Id. 
36 Id. 
37 Id. at 230 (Smith, J., dissenting). 
38 See id. at 226. 
39 Id. at 227. 


